CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 


JUNE TERM, 1828. 


(367) 


Den ex dem. of ARTHUR WALKER and wife v. FEN and SAMUEL 
GREENTREE. 


From Wilkes. 


A judge of the Superior Court has power to continue a cause upon 
the condition of reading absolutely the deposition of a resident 
witness; and a party accepting the terms cannot on the trial 
insist upon the production of the witness. 


EJsECTMENT, tried on the last circuit before Donnell, J. 

At the term before the trial the defendant had applied for a 
continuance, which was granted upon condition that several 
depositions then filed in the cause, and among them that of one 
Ford, should be read absolutely. On the trial the deposition of 
Ford was offered by the lessor of the plaintiff and objected to 
by the defendant upon the ground that the witness being a resi- 
dent of this State, the judge who made the order had no power 
to impose upon the defendant the terms of permitting it to 
be read absolutely. The presiding judge overruled the objec- 
tion, and a verdict being returned for the lessors of the plaintiff, 
the defendant appealed. 


Gaston for the lessors of the plaintiff. (368) 
No counsel for the defendant. 


Hatt, J. Whether it was right to continue the cause upon 
the terms of reading absolutely on the trial the depositions filed, 
and among them that of Ford, is a question not open for us to 
decide. It was a matter solely within the discretion of the 
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judge who made the order. It does not appear that in making 
it he has violated any.rule of law. His opinion may have been 
formed upon a variety of circumstances wholly unknown to us. 
We must therefore say that the rule for a new trial should be 
discharged. 

Per Curtam. Judgment affirmed. 








CONSTANTINE D. LADD vy. PETER HAIRSTON. 
From Stokes. 


An appeal lies to the Superior Court from a judgment of the county 
court, upon a petition for a cartway. 


THIs was a petition originally filed in the county court, 
whereby the petitioner prayed that a jury be summoned to “lay 
off a cartway according to law, from, etc., over the lands of 
Peter Hairston, etc.” 

A jury returned their verdict, laying off the way according 


to the prayer of the petition, and a judgment of confirmation 
was rendered in the county court, from which the defendant 
appealed to the Superior Court. 

On the Fall Cireuit of 1827, his Honor, Judge Strange, upon 
the motion of the petitioner’s counsel, dismissed the appeal, 
holding that since the case of Wood v. Hood, 4 N. C., 126, 
the Superior Courts had no jurisdiction to revise such orders 
of the county courts. 

From this decision the defendant appealed to this 
(369) Court. 


Nash for the defendant. 
No counsel for the petitioner. 


Hatt, J. In Hawkins v. Randolph, 5 N. C., 18, it was de- 
cided that an appeal would not lie to the Superior Court from 
an order of the county court concerning a public road. By the 
act of 1813, Rev., ch. 862, an appeal is given in such cases, but 
nothing is said either by the Court in Wood v. Hood, 4 N. C., 
126, or by the Legislature in that act, respecting private ways 
or cartways, jurisdiction of which is given to the county courts 
by the act of 1798. 

’ In Wood v. Hood, supra, it was held that a petition for a 
cartway so far resembled a petition for a public road that an 
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appeal would not lie from a decision made on it, before the pas- 
sage of the act of 1813, and that the act gave an appeal. 

I think the act of 1813 does not give an appeal with respect 
to cartways, etc., but is confined altogether to public roads. In 
the present case the appeal is proper under the act of 1777, it 
being a contest between two individuals, and it does not fall 
within the reasons upon which an appeal was refused with re- 
gard to public roads. 

The judgment of the Superior Court dismissing the appeal 
must therefore be reversed, and the cause remanded. 

Per Curiam. Judgment of the court below reversed, and 
writ of procedendo awarded. 


Approved: Burden v. Herman, 52 N. C., 354. 








370 
DAVID SHELTON v. CHARLES YANCY. ( ) 


From Granville. 


The purchaser of a slave at auction, where the terms were that bond 
and surety was to be given before the property passed, obtains a 
title, although the bond of another person is taken for the pur- 


chase money. 


THis was an action of replevin for a negro, and on the trial 
it appeared that one Field being indebted to the plaintiff, it was 
agreed between them that Field should purchase at an auction 
to be held by one Epperson, the negro in dispute, and the plain- 
tiff was to take him in discharge of his debt. Field applied to 
the defendant to bid off the negro for him, which was done; 
after the slave was cried off, the defendant requested he might 
be charged to Field, but Epperson refused to do this, and di- 
rected that he should be charged to the defendant, who ob- 
served that if he was to be held responsible for the negro he 
would hold on upon him. The terms of the sale being that bond 
and surety should be given for the price of the negro before 
the property was changed, Field applied to the plaintiff to be- 
come his surety, who declined. A similar request was then 
made by Field to the defendant, who consented, upon condition 
that he should be discharged at the next county court, to sit 
within a few days. After Field had given surety, he delivered 
the negro to the plaintiff as his property, in the presence of 
the defendant, and received a discharge to the amount of the 
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value of the negro. After this delivery the defendant said to 
the plaintiff that the negro was to be his (the defendant’s) 
unless he was released from his suretyship for Field at the next 
county court; to which the plaintiff assented. Field wholly 
neglected to release or to indemnify the defendant, whereupon 
he took the negro in his possession. There was no evidence 
that the plaintiff was present at the time Field agreed to in- 

demnify the defendant. Neither was there any evi- 
(371) dence that the negro was delivered to the defendant or 

was in his possession before the taking for which the 
action was brought. 

Daniel, J., charged the jury that the legal title to the negro 
vested in the defendant, upon his bidding him off and the price 
being charged to him. That if the defendant delivered the 
negro to the plaintiff, either under an agreement between the 
defendant and Field, or the plaintiff and defendant, or Field 
and the plaintiff, as the property of the plaintiff, the title 
thereby vested in the plaintiff, and he was entitled to a verdict. 
But if Yancy insisted on retaining the title to the negro until 
he was indemnified on account of his responsibility for Field, 


and only delivered the negro to the plaintiff to keep until he 
was indemnified, then the title did not pass to the plaintiff 
upon the delivery to him, but remained in the defendant, and 
he had a right to retake the negro, upon Field’s neglecting or 
refusing to indemnify him. Under this charge the jury re- 
turned a verdict for the defendant, and the plaintiff appealed. 


Nash for the plaintiff. 
Badger and W. H. Haywood contra. 


Per Curtam. The charge of the judge below was correct, 
and the judgment must be affirmed. 








(372) 
FRANCIS WARD vy. HORACE ELY. 


From Washington. 


1. In articles for the purchase of land, whereby the purchaser cov- 
enanted to pay in notes “such as he would be responsible for,” 
the covenant binds him as a guarantor. 


2. A deposition must be sealed up by the commissioners, so as to pre- 
vent inspection and alteration; it need not be certified under the 


seals of the commissioners. 
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Covenant upon articles for the sale of land, the material 
part of which is as follows: “And I do agree to make the 
payments in the following manner: one-third on 1 March, 1820, 
in your own (the plaintiff’s) notes.or cash, one-third on 1 
March, 1821, in notes of hand such as I will be responsible for 
the payment of,” with a stipulation precisely similar as to the 
residue of the purchase money. The breach assigned was that 
the defendant had refused to pay the amount of a note made by 
one Blount, payable to him, and by him delivered to the plain- 
tiff, in discharge of one of the two last installments of the pur- 
chase money. 

On the trial the defendant offered in evidence a deposition 
“taken in the city of New York, and a caption stated that 

attended on the part of the plaintiff, and S. B. C. and 
A. R. as commissioners on the part of the defendant. The 
deposition was taken by said C. and said R., who were named 
commissioners in the said commission, but was not certified 
under their seal or seals.” The presiding judge refused to let 
the deposition be read. It was proved that Blount was in- 
solvent when the note was delivered to the plaintiff, and that 
his insolvency was then known to the defendant. 

His Honor, Judge Martin, instructed the jury to inquire 
whether the amount due upon Blount’s note would be lost to 
the plaintiff unless made good to him by the defendant, 
and “if they should be of opinion it would be lost, they (373) 
were then to inquire whether the loss was owing to the 
laches and want of due diligence on the part of the plaintiff, 
or whether it was owing to the insolvency or want of ability 
in Blount to pay. If the former, they ought to find for the 
defendant; if it was owing to the insolvency of Blount, they 
ought to find for the plaintiff.” Under this charge a verdict 
was returned for the plaintiff, and the defendant obtained a 
rule for a new trial, (1) because the judge erred in rejecting 
the deposition; (2) on the ground of misdirection. The rule 
being discharged and judgment rendered on the verdict, the 
defendant appealed. . 


Hogg for defendant. 
Devereux for plaintiff. 


Hatt, J. The plaintiff’s remedy upon the covenant does not 
depend upon the question whether he has used all the diligence 
in applying to Blount for payment, and in case of nonpayment 
in giving notice to the defendant, which the law requires of an 


245 





IN THE SUPREME COURT. 





Warp v. Ety. 





indorsee of a negotiable instrument before he can maintain a 
suit against the indorser. Strict diligence in both respects is 
held to be indispensable in the mercantile world, and indeed was 
required of every person (whether merchant or not) who be- 
came a party to such instruments, until Brittain v. Johnston, 
ante, 293. 

If the plaintiff is held to such diligence in this case, it was 
unnecessary for him to procure the covenant from the defend- 
ant upon which he has brought suit. That covenant, I think, 
has withdrawn the parties from the strict rules applicable to 
negotiable papers, and placed them upon the plain, inartificial 
principles of justice and common sense—principles which in 
the eyes of plain, untutored men are not obscured by any tech- 
nicalities or refinements. 

The defendant covenants that he will deliver to the plaintiff 
notes of hand such as he will be responsible for the payment of. 

With respect to Blount’s note, which was one thus trans- 
(375) ferred, the court directed the jury that “if they should 

be of opinion that it would be lost through Blount’s in- 
solvency, they were to inquire whether the loss was owing to the 
laches and want of due diligence on the part of the plaintiff, or 
whether it was owing to the insolvency or want of ability in 
Blount to pay. If the former, they ought to find for the de- 
fendant ; if it was owing to the insolvency of Blount, then they 
should find for the plaintiff.” Under this charge (properly 
given, as I think) the jury found a verdict for the plaintiff. I 
— in the law or justice of the case that — to dis- 
turb it 

There is another ground on which a new trial is ; moved for, 
that is, the rejection of the deposition. Why the deposition 
was not taken by the commissioners chosen by both parties does 
not appear. No reason is assigned, nor is any reason given 
why the persons named in the commission ought not to have 
taken it. As far as appears, they stood indifferent between the 
parties. 

It is stated further that the deposition was not certified under 
the séals of the commissioners, which the commission directed. 
If by this is meant that seals were not affixed to their names, I 
cannot think the objection a good one, if from their certificates 
it appears that they acted, in the character of commissioners. 
When the deposition was taken it was their duty to return it to 
court with the commission under seal; it certainly was not to be. 
sent open, subject to be inspected or altered by anybody. I 
could wish that this part of the case had been more fully stated. 
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The deposition may be of importance to the defendant. I 
think it right that there should be a new trial, therefore, on 
account of its rejection. 


Per Curiam. Judgment reversed. 








SAMUEL SCOTT vy. JOSEPH WILLIAMS. 
From Davidson. 


1. In questions of slavery or freedom a presumption of slavery arises 
from a black complexion, but none from that of a mulatto. 


2. In questions of this kmd the amount of damages is within the dis- 
cretion of the jury, and where the plaintiff’s mother, a free 
woman, had been indented to the defendant’s father, and the 
plaintiff given to the defendant as a slave, a direction to the jury 
that they might give substantial damages was held to be proper. 


Tue plaintiff declared in trespass for an assault and battery 
and false imprisonment, the object of the suit being to ascertain 
whether the plaintiff, a negro held in slavery by the defendant, 


was not in truth free. On the trial the plaintiff proved that 
he was the son of Jemima, who was the daughter of Jane Scott, 
and the question was whether Jane Scott was a free woman. 
Contradictory statements of her color were given, but the plain- 
tiff introduced an indenture whereby Jemima was bound to the 
father of the defendant as a free girl of color. The plaintiff 
was given as a slave by the defendant’s father to him, and re- 
sided with and served the defendant from the time of the gift to 
that of the trial. 

His Honor, Judge Daniel, instructed the jury that the first 
question for them was whether Jane Scott was a free woman, 
and in ascertaining that fact her color might enter into their 
consideration. If she was of a black African complexion, they 
might presume from that fact that she was a slave; if she was 
of a yellow complexion, no presumption of slavery arose from 
her color. His Honor further informed the jury that if their 
verdict should be for the plaintiff, they might, if they pleased, 
give him more than nominal damages. 

A verdict with substantial damages was returned for the 
plaintiff, and a rule for a new trial being discharged, the de- 
fendant appealed. 


Gaston and Badger for the defendant. (377) 
Hogg contra. 
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Hatt, J. How far the charge of the judge in this case will 
admit of verbal criticism is not my province to inquire; but 
that it is plain and perspicuous, so as to be readily compre- 
hended by the jury, I think there can be but little doubt. They 
were told that they might consider whether Jane Scott was of a 
black complexion. If she was, they might presume from that 
fact that she was a slave; if she was of a yellow complexion, no 
presumption of slavery could arise from her color. This part 
of the charge has been found fault with in argument, because 
the jury were not instructed that they must presume that Jane 
Scott was a slave, if she was of a black African complexion. 
The judge, to be sure, in more harsh, dictatorial terms, might 
have done so, but I think the difference would be verbal rather 
than substantial. When they were told that no presumption 
could arise from a yellow complexion, they must have under- 
stood the judge to mean that a presumption of slavery must 
arise from a black one. I think there is nothing solid in 
this objection. No doubt but that the attention of the jury 
was principally directed to the evidence offered as to the 
fact of slavery or freedom; and to that evidence the next objec- 
tion made to the judge’s charge makes it necessary to advert. 
It is argued that the damages ought to be nominal; that it was 
an action brought to decide a mere question of property between 
innocent persons. This may be the case; but the fact is that 
the mother of the plaintiff was indented for a term of years, as 
a free girl, to the father of the defendant, and the plaintiff was 
put into the possession of the defendant by the father. It is 
true, the indentures to Joseph Williams, Sr., were not conclusive 

that Jemima was a free person; but it was a circum- 
(378) stance in evidence to the jury, and as they, under the 

charge of the court, have found more than nominal dam- 
ages, having a discretion to do so, under the circumstances of 
the case, I think it improper to grant a new trial. 

Per Curtam. Judgment affirmed. 


Approved: SS. v. Miller, 29 N. C., 275; Nichols v. Bell, 46 
N. C., 32; Creech v. Creech, 98 N. C., 155. 
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WILLIAM HUMPHRPYS v. JOHN R. BUIE. 
From Richmond. . 


1. Debt and not assumpsit is the proper remedy against the stayer of 
execution, when the judgment is dormant, and it lies against him 
without joining the principal. 


2. Whether the seal of the justice is necessary to a valid judgment, 
quere ; but the want of it, as an objection, is too late after verdict. 


Tue defendant was warranted in debt as surety for the stay 
of execution on a judgment against one Neil Buie. After a ver- 
dict for the plaintiff the defendant moved in arrest of judgment 
for the following reasons: 

1. Because debt would not lie against a surety for the stay 
of execution. 

2. Because of the nonjoinder of Neil Buie. 

3. Because neither the original warrant or the judgment 
thereon nor the stay of execution were under the seal of the 
justice. 

His Honor, Judge Norwood, arrested the judgment, and the 
plaintiff appealed. 


Nash for the plaintiff. 
No counsel for the defendant. 


Hatt, J. The first reason for arresting the judgment is that 
debt will not lie upon the defendant’s liability as surety for the 
stay of the execution. Such suretyship is tantamount to a 
judgment, because execution may issue upon it against 
the surety, and he is as much bound as the principal, (379) 
_ and for that reason assumpstt will not lie against either 
in case the judgment became dormant. Bain v. Hunt, 10 N. 
C., 572. 

The second objection is that debt will not lie against the 
surety without joining the principal in the action with him. 

Laying aside any construction of the act of 1789, Rev., ch. 
314, which in its spirit tends to the severance of contracts, it is 
to be observed that in the present case there was not a judgment 
against two, but a judgment against one, and a liability of an- 
other for the same debt as surety. They were both bound, but 
not eodem modo. I therefore think that an action may be 
brought against either. 

The third reason for arresting the judgment is that the jus- 
tice’s seal was not affixed to the warrant, judgment, or stay of 
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execution upon which the action is brought. Whatever force 
there might have been: in this objection, if taken at an earlier 
stage of the proceedings, it is sufficient now to say that it comes 
too late. It would be against the order of pleading and very 
inconvenient to suffer an objection to the evidence to prevail 
after a case has been heard and decided upon its merits. The 
reasons in arrest of judgment must.be overruled, and judg- 
ment entered for the plaintiff. 

Per Curtam. Judgment reversed, and judgment for the 
plaintiff. 


Approved: Barringer v. Allison, 78 N. C., 79. 








MILLY WILLIFORD v. EDWARD CONNER. 
From Robeson, 


A creditor cannot seize property fraudulently conveyed, unless by 
virtue of his execution. 


Trover for a colt, and on the trial the plaintiff proved a sale 
and delivery of the property to her by one Barnes, and a sub- 
uent conversion by the defendant. The defendant 
(380) produced a judgment and execution thereon against 
Barnes and himself in favor of one Ward, the date of 
which was prior to the sale to the plaintiff, and when that was 
made, the execution was in force and might have been levied on 
the property. There were circumstances in proof tending to 
impeach the sale to the plaintiff as fraudulent, but there was no 
evidence of the manner in which the property came into the de- 
fendant’s hands. 

His Honor, Judge Norwood, informed the jury that if the 
sale by Barnes to the plaintiff was fraudulent and void as to 
creditors, yet it was valid between the parties to it, and that a 
creditor could not avoid the sale by taking possession of the 
property fraudulently conveyed, but must levy his execution 
upon it, and that any other taking, however fraudulent the sale 
might be, rendered the creditor a trespasser and subjected him 
to this action. 

The jury returned a verdict for the plaintiff, and the de- 


fendant appealed. 


No counsel for either party. 
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Hatt, J. The charge of the judge in this case was certainly 
correct. The statutes against fraudulent conveyances in favor 
of creditors can only be carried into effect by due process of 
law. If the sale of the colt in this case was fraudulent as to 
creditors, Ward’s execution should have been levied upon it in 
the hands of the plaintiff. But the defendant had no right to 
be a judge in his own cause, and seize upon it on that account. 
The sale between the parties was good ‘and valid, and the de- 
fendant, in taking the property, acted as a wrongdoer. 

Per Curtam. Judgment affirmed. 


Approved: Green v. Kornegay, 49 N. C., 66; Moore v. Rag- 
land, 74 N. C., 343; Bynum v. Miller, 86 N. C., 559; Peebles 
v. Pate, 90 N. C., 348. 








(381) 


JAMES 8S. BATTLE v. BLAKE and GREY LITTLE, administrators 
of GREY LITTLE. 


From Edgecombe. 


What is due diligence is a question of law, and where a guarantor 
was bound after a due course of law against the principal 
creditor, neglect to enter a judgment against bail after two nihils © 
discharges him. 


CovENANT upon a deed executed by the defendant’s intestate, 
whereby he had assigned several notes to the plaintiff, and 
bound himself “for the money due on them, provided said 
Battle failed to get it after a due course of law.” The breach 
assigned was “that the plaintiff had failed to get, after a due 
course of law, the money called for in a note made by one John 
Drummond,” which was one of those assigned by the deed on 
which the action was brought. 

On the trial the record of a suit against Drummond on this 
bond was introduced, in which, after many continuances and 
much unnecessary delay, as was contended by the defendants, a 
judgment was obtained upon which a ca. sa. issued. After a 
return of non est inventus, two writs of scire facias were issued, 
which were both returned nihil, when, instead of taking judg- 
ment against the bail by default, a third was issued, upon which 
Drummond was surrendered in discharge of his bail. 

His Honor, Judge Martin, instructed the jury that the plain- 
tiff was bound to that diligence which a prudent man would 
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use in his own business, and left it to them to say whether he 
had used that diligence or not. A verdict was returned for the 
plaintiff, and the defendants appealed. 


Gaston for the defendants. 
Hogg contra. 


(382) Per Curtam. We think whether due diligence had 

been used in endeavoring to collect the debt from Drum- 
mond was a question of law, as it arose in this case. We also 
think, as the plaintiff did not take judgment against Drum- 
mond’s bail upon the return of two writs of sct. fa. instead of 
issuing a third, he did not use that diligence which the case re- 
quired. Let the judgment be reversed, and a new trial granted. 








Doe ex dem. of DAVID and WILLIAM M. CLARK vy. ROE, SAMUEL 
HYMAN and WILLIAM R. BENNETT. 


From Martin. 


In a will, real estate does not pass by the words “all my property 
and possessions, consisting of both personal and perishable,” with 
the further expressions, “that they should pay my debts out of it, 
and the residue to, etc., to have and to hold to them, their heirs 
and assigns forever.” 


EsrectMent, tried before Daniel, J., on the last fall circuit. 
The lessors of the plaintiff claimed by descent from William 
Darlet,-the defendants as his devisees, and the only question was 
whether the land of which he died seized passed by his will. 

The case stated that Darlet being seized of a large real and 
possessed of a considerable personal estate, made and published 
his will, duly executed to pass land, which had been proved in 
the county court, and was in the following words: 

“In the name of God, amen. I, William Darlet, of, ete., 
being weak, etc., but, etc., do hereby ‘constitute and appoint this 
my last will and testament:(revoking and disannulling others 
heretofore made by me), in. manner and form following, viz.: 
Item, I give and bequeath (after the payment of my just debts) 
all my property and possessions, consisting of both personal and 
perishable, to my much esteemed friends, Samuel Hyman and 
William R. Bennett, both of, ete., and it is my will and desire 
that they should pay all my debts out of it, and the residue to be 
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equally divided between them, to have and to hold to them, their 
heirs and assigns forever. In testimony whereof I have here- 
unto set, ete.” 

His Honor, Judge Daniel, informed the jury that the lands 
of the testator did not pass by the will, but descended to his 
heirs. A verdict was returned for the lessors of the plaintiff, 
and the defendants appealed. 


Gaston for the defendants. 
Hogg and Badger, on the other side, were stopped by the 
Court. 


Tartor, C. J. The only question in this case is whether by 
the words “all my property and possessions, consisting of both 
personal and perishable,” given to the defendants, with the 
further expressions, “that they should pay my debts out of it, 
and the residue to be equally divided between them, to have 
and to hold, to them, their heirs and assigns forever,” the lands 
of the testator passed. If these words were sufficient to pass 
them, a verdict and judgment should have been entered for the 
defendant; if not, the plaintiffs as heirs at law are entitled to 
recover. That the words property, possessions, or estate are 
sufficient, if not qualified by the context, to bear a narrower 
signification, to carry real estate, is well settled by many 
decisions; but it is otherwise if it appear from the con- (384) 
text that personal estate only was in the contemplation 
of the testator. It is argued for the defendants that the testa- 
tor meant, by the words “both personal and perishable,” 
referred to “property and possessions,” two distinct kinds of 
property, viz., real and personal, for that personal property is 
in its nature perishable, and therefore the last word would be 
redundant and unmeaning if not confined to personal property. 
It is, strictly speaking, true that all personal property is per- 
ishable, but our acts of Assembly have often mentioned per- 
sonal property as perishable and unperishable, and have ren- 
dered the terms familiar in common use. Thus the act of 1723, 
ch. 15, empowers the executor to sell, by the directions of the 
court, so many of the unperishable goods as will pay and satisfy 
the debts; and the act of 1762, Rev., ch. 69, directs the guardian 
to dispose of such goods and chattels of the ward as may be 
liable to perish, consume, or be the worse for keeping. There 
is a similar division of personal property in the civil law. A 
book or a horse is called inconsumable, in opposition to corn, 
wine, money, and those things which perish, or are parted with 
in the use. 
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The case before us would resemble Wall v. Langland, cited 
from 14 East, 371, provided the words of the will had been 
property and possession, personal and perishable; for then, 
according to the principle of that case, the words “possessions 
personal and perishable” might have been taken cumulatively, 
and not as descriptive of the kind of property the testator in- 
tended to give. The words in that case were “property, goods 
and chattels,” and the Court said they would not read the will 
“property, namely or viz., goods and chattels,” but they would 
consider the word property as unrestricted and efficient to carry 
the real estate. The plain difference between the cases is that 

here the testator declares by the words “consisting of” 
(385) what he meant by property and possessions, and leaves 

no ground for a different construction. There are many 
other words which, if standing uncontrolled or no specification 
made that personal property alone was meant by them, will be 
sufficient to pass real estate, as “all I am worth.” Hactep v. 
Brooman, 1 Bro. Ch., 437. So, “all that I possess, both in 
doors and out of doors.” Tolar v. Tolar, 10 N. C., 74. But 
even the word estate, which by itself is the most comprehensive 
one that can be used, will, when coupled with other words 
indicative of personal property, be so restrained. Cliffe v. Gtb- 
bons, 2 Ld. Raymond, 1324. Where there was a devise of the 
residue of effects, after a partial disposition of real and per- 
sonal estate, it was held not to carry real effects. Camfield v. 
Gilbert, 3 East, 516. The case of Timewell v. Perkins, 2 Atk., 
102, bears a strong resemblance to the one before us. The 
words of the will were “all my freehold lands in the tenure of 
the widow L, and the residue of my estate, consisting in ready 
money, jewels, leases, mortgages, etc., or in any other thing 
wheresoever or whatsoever, I give to A. B. or her assigns for- 
ever.” It was held that the residue of the real estate did not 
pass to A. B., because the word estate is expressly confined to 
personals. In conformity with these authorities, the case of 
Harris v. Mills, 4 N. C., 149, was decided in this Court. There 
the testator gave and bequeathed to his son Hood Harris, and 
his four daughters who lived with him, all the rest of his estate, 
consisting of various articles too tedious to mention. 

The intention of the testator to devise his land is argued 
from the words “to have and to hold, to them, their heirs and 
assigns forever,” being applicable to lands. They are so, but 
there is nothing to show that he was aware of it, for his want 
of information on such a subject is apparent from the whole 
will. Upon the supposition that he intended to pass land, it 
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cannot be inferred that he knew the import of thése (386) 
terms, when he knew not the proper terms to devise 

real estate. It is also said that direction to pay the debts 
out of it is indicative of his intention; but that pronoun is 
properly applicable to the bulk of the things bequeathed, as if 
he had said, to be paid out of my personal and perishable prop- 
erty. Taking, then, the rule to be clear that the heirs at law 
are not to be disinherited, unless the testator’s intention to do 
so can be collected from the words of the will, which must 
convey a necessary implication, I cannot doubt that the judg- 
ment should be affirmed. 

Per Curtam. Judgment affirmed. 


Approved: Fraser v. Alexander, 17 N. C., 348; Foil v. New- 
some, 138 N. C., 117. 

Distinguished: Champion, ex parte, 45 N. C., 246; Bunt- 
ing v. Harris, 62 N.C., 11. - 








BENJAMIN H. MARTIN v. JOHN W. WILLIAMS, administrator of 
ALEXANDER LATHAM. 


From Beaufort. 


An agent, who has given a receipt for a judgment and collected the 
amount of it, may be subjected in assumpsit for money had and 
received, without producing the judgment on the trial. 


Tue plaintiff declared in assumpsit for money had and re- 
ceived, and on the trial produced an accountable receipt given 
to him by the defendant’s intestate, for a justice’s judgment 
against one Bowen. He then proved by one Judkins that the 
amount of the judgment had been collected from Bowen and 
paid to the defendant’s intestate. The witness was asked what 
had become of the judgment, and answered that it had been de- 
livered to Bowen. The plaintiff’s counsel admitted that he 
could not produce the judgment, and that no attempt had been 
made to enable him to do so; whereupon his Honor, Judge 
Strange, ruled that Judkins’ testimony could not go to the jury 
in the absence of the judgment, unless that absence was ac- 
counted for, and directed a nonsuit, from which the plaintiff 
appealed. 


Hogg for the plaintiff. ‘ (387) 
Gaston contra. 
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Per Ctriram. The substantial justice of the case is that the 
defendant’s intestate received the money claimed by the plain- 
tiff, and received it to his use; it was also received on account 
of the judgment against ‘Bowen, a fact which could not be more 
satisfactorily established by the production of the judgment. 
But we cannot be ignorant of a very prevailing custom in the 
country of surrendering magistrates’ judgments to the debtor, 
upon their being paid; and in most cases it would be impossible 
ever to obtain possession of them again. Besides, the defend- 
ant ought not to insist upon the production of it, after he had 
acknowledged the receipt of it, and must consequently have put 
it into Judkins’ possession. 

Let the judgment below be reversed. 








JAMES TYLER ¥. JESSE HARPER. 
From Randolph. 


1. Single magistrates have jurisdiction for balances due upon executed 
contracts, for which debt or indebitatus assumpsit will lie, but 
they cannot give damages for the breach of an executory con- 
tract. 


2. Where the defendant covenanted to pay a certain price per hundred 
for carrying goods, and to deliver a certain quantity, but deliv- 
ered less, it was held that a justice of the peace had no jurisdic- 
tion as to that part of the contract which had not been per- 
formed. 


The plaintiff warranted the defendant for work and labor in 
carrying goods from Petersburg to Randolph County, and on 
the trial a letter from the defendant to the plaintiff was read, 
of which the following are the material parts: 

“Tt is understood that I am to furnish you with 5,000 weight 

and pay you $1.50 per hundred, ete. All that remains 
(388) for me to say is on the subject of the time for you to be 

in Petersburg. Mr. H. and myself have set from the 1st 
of October to the 5th (1823) for our goods to be landed there, 
and I shall expect you there at that time. We allow five days 
for fear of some disappointment.” 

The plaintiff then proved that he, in pursuance of these 
instructions, went to Petersburg with two wagons, where he 
arrived on 3 October, 1823, and waited until the 7th, when the 
defendant’s agent refused to pay his expenses or to give him 
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more than 1,500 pounds to bring to Randolph, with which he 
left Petersburg, although he could have carried 6,000. A pay- 
ment of $36 was admitted by the plaintiff. 

The counsel for the defendant objected that the case was not 
of a kind over which a single magistrate had jurisdiction, but 
his Honor, Judge Norwood, overruled the objection, and in- 
structed the jury that the plaintiff was entitled to a verdict, 
which being returned accordingly, the defendant appealed. 


Nash for the defendant. 
Wilson contra. 


Taytor, C. J. This is a warrant brought to recover the 
price of wagoning merchandise from Petersburg, according to 
a contract contained in a letter from the defendant to the plain- 
tiff, in which the defendant undertakes to furnish the plaintiff 
with 5,000 pounds at a stipulated price per hundred. The de- 
fendant proceeded to the place, together with another wagon, 
which he had hired, and after several days detention was fur- 
nished with only 1,500 pounds, being about a fourth of the 
amount the wagons could have brought with convenience. For 
the wagonage of the goods actually brought the defendant has 
overpaid the plaintiff, but as the latter has sustained damage, 
and been put to expense, by not being supplied with the quantity 
he had prepared to bring, he is manifestly entitled in 
justice to compensation for his loss. The only question (389) 
is, Can he recover it in this form, or must he resort to 
an action? An inspection of all the acts conferring jurisdiction 
on justices out of court shows that the Legislature designed only 
that they might take cognizance of such matters as were liqui- 
dated between the parties or might be reduced to certainty by 
some standard furnished by them, or one of familiar applica- 
tion. It is remarkable that in the first act of 1777, down to 
the act of 1794, the nature of the jurisdiction in regard to 
money contracts is described by the same words, “all debts and 
demands (of so many pounds and under), where the balance 
due on any specialty, contract, note, or agreement, or for goods, 
wares, or merchandise sold and delivered, or for work and labor 
done.” All the acts contemplate that upon such debts and de- 
mands there must be a balance due, whether it arises from a 
specialty, contract, note, agreement, or the other enumerated 
causes of action. The evident meaning was to comprehend two 
classes of cases, such as the action of debt would have lain for 
before its disuse as to simple contracts; that is, for a sum of 
money due by certain and express agreement, where the amount 
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is specific, and does not depend on any subsequent valuation to 
settle it; in which case the action of debt operates as a specific 
execution of the contract, whether the debt arise by specialty 
or a verbal agreement to pay a certain price for a certain 
parcel of goods. Secondly, that class of cases which could not 
be specifically performed, because the price of the goods, or the 
value of the labor, was not previously ascertained, but of which 
an estimate might be formed near enough to mark the demand 
as within the jurisdiction—those cases, in short, for which 
indebitatus assumpsit is brought to recover damages for the 
nonperformance of the contract. But there are cases of “spe- 
cialty, contract, and agreement” by the violation of which a 

man may be injured to an amount perhaps less than the 
(390) jurisdiction of the justice, who is nevertheless without 

the power to afford him redress. If a man covenants to 
go to a certain place by such a day, or not to exercise a trade at 
a particular place, and is not at the place at the time appointed 
or carries on his trade at the restricted place, these are breaches 
of his covenant, and may perhaps be to the loss of the cove- 
nantee. So in the case of a simple contract or agreement: if 
a builder undertakes to build a house for A within a time lim- 
ited, and fails to do it, A can recover no satisfaction before a 
magistrate for the injury sustained by such delay; nor can the 
covenantees in the cases first put. The reason is plain, for 
although there is a demand, there is no balance due, nor any 
certain rule or fixed standard by which alone the policy of our 
law will allow an individual to measure the injury sustained; 
it is a fit subject for the communication of many minds—in 
short, for the determination of a jury. A strong legislative 
exposition of these acts is furnished by the act of 1794, Rev., 
ch. 414, by which jurisdiction is first given to magistrates of 
contracts for specific articles. The value of all articles at the 
time they ought to have been delivered was of easy ascertain- 
ment; the creditor could assert beforehand the amount due him 
upon the contract, at least within a small sum. Yet it had been 
a question which for time immemorial was submitted to a jury; 
such is our habitual reverence for that institution, that though 
the summary jurisdiction is convenient to the country, the 
transfer of it was late and reluctant. What should be the 
proper estimate of damages in this case is a subject peculiarly 
fit for the consideration of a jury. The magistrate has allowed 
the amount of what would have been the carriage of 5,000 
pounds, deducting the $36 paid by the defendant; whereas the 
labor and risk of returning with 1,500 pounds was less than 
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with 5,000 pounds. On the other hand, it may be thought that 
the plaintiff is entitled to an allowance by way of demurrage 
for the time he was detained in Petersburg. This is 
mentioned to show the uncertainty of the rule by which (391) 
damages are to be estimated. The result of the whole 
is that in my opinion the demand on this warrant is not within 
a single magistrate’s jurisdiction, and that the judgment should 
be reversed and a new trial granted. 

Per Curtam. Judgment reversed. 


Approved: Mann v. Kendall, 47 N. C., 192; Webb v. Bowler, 
50 N. C., 362. 








LOVETT BELL v. THOMAS BALLANCE. 
From Beaufort. 


Goods were sold to be paid for in notes, the vendee agreeing to take 
them back if not good. Jt was held, (1) That the insolvency of 
the payers authorized the vendor to return them immediately, and 
that upon tender and refusal he was remitted to his contract for 
goods sold. (2) That a justice of the peace had jurisdiction, not- 
withstanding the guarantee. (3) That the tender was good, 
although the vendor had parted with the notes, and got posses- 
sion of them solely for the purpose of making the tender, under 
an engagement to return them again. 


Tuts was a warrant in which “the sum of $25 due by account 
to his damage $10” was claimed by the plaintiff. 

On the trial it appeared that one Bishop, as agent for the 
plaintiff, sold to the. defendant a rifle for $25, who paid for it 
in a note made by John Warner, Joseph Warner, and Anthony 
Oneal, payable to one Farris, and also in a judgment against 
one Robert McKay, and agreed to take them back in.case they 
could not be collected, and either return the rifle or pay the 
plaintiff $25. It was proved that at the time of the bargain 
both the Warners were dead, and their estates insolvent; that 
Oneal had moved away, and had not been heard of for some 
years, and that McKay was entirely insolvent. One Carrow 
proved a tender’of the notes and judgment by the plain- 
tiff to the defendant, before the warrant was issued, when (392) 
the defendant refused to take them, affirming that he had 
dealt with Bishop, and had nothing to say to the plaintiff. 
Another witness, one Colson, proved that the plaintiff had 
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passed the judgment against McKay to him; that it was in his 
possession the day the.tender was made, and that the plaintiff, 
on that day, applied to him for it, and upon receiving it gave 
him an acknowledgment binding himself to return it to him. 

His Honor, Judge Donnell, charged the jury that in order to 
entitle the plaintiff to recover he, must either demand payment 
of the parties to the note and judgment or show a reasonable 
cause to excuse it, and that he must also prove a tender of the 
notes and judgment to the defendant. His Honor informed the 
jury that the death or insolvency of the parties to the note and 
judgment was a sufficient reason for not applying to them, and 
that if they believed the witness Carrow, a sufficient tender in 
law had been made by the plaintiff, and it was a matter of 
indifference in what relation the plaintiff stood to the witness 
Colson, or what were his liabilities to him, provided he had the 
note and judgment ready to deliver to the defendant if he 
would accept them. 

A verdict was returned for the plaintiff, and the counsel for 
the defendant moved for a new trial on the ground of misdirec- 
tion; which being refused, a motion was then made in arrest 
of judgment, the subject-matter of the suit not being within 
the jurisdiction of a single justice of the peace; which being 
refused, and judgment rendered upon the verdict, the defendant 
appealed. 


Hogg for the defendant. 
Gaston contra. 


(393) Tayzor, C. J. The warrant in this case states a 

demand which in amount is within the jurisdiction of a- 
magistrate, and this ought to appear in every case; but if upon 
the evidence the subject-matter is shown to be without his juris- 
diction the objection may be availed of at any time. The ob- 
jections raised to the plaintiff’s recovery are that his action for 
the sale of the rifle is extinguished and his remedy is on the 
undertaking to take back the notes. I apprehend the rule to be 
that where a particular mode of payment is agreed on, which 
is not complied with, the plaintiffs may sue on the original 
contract of sale, after the term of credit expired; as in the 
case of Brooke v. White. There goods were sold on two 
months credit, to be paid for by a bill at twelve months; and 
the goods not being paid for after the expiration of four- 
teen months, the vendor recovered in an action for goods sold 
and delivered. It was insisted in that case that the plaintiffs 
ought to have declared upon a special contract, for not having 
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given the bill agreed upon; for that where anything is agreed 
to be done besides the mere payment of money the contract is 
not a sale, but a special agreement. But the Court said that 
if the bill be not given, he may bring an action on the special 
contract, because he is deprived of the particular security 
agreed upon; but when the whole time is expired, and no bill 
has been given, he may bring an action for the money which is 
then due. After the expiration of the period of credit it is of 
no use to give the bill, for the party is then entitled to receive 
his money. 1 N. Rep., 330. The qualified mode of payment 
being introduced for the benefit of the purchaser, while the 
contract is executory, an action must be brought on the special 
agreement; when it is executed, an action may be brought for 
the price of the goods. -I understand the substance of the con- 
tract between these parties to have been that the defendant 
bought a rifle from the plaintiff for $25, for which he 

agreed to give him a note of Warner’s and Oneal’s, origi- (394) 
nally payable to Farris, together with a small judgment 

against McKay. These papers the defendant promised to take 
back if they were not good, and restore the rifle or pay the 
money. Whenever, therefore, the plaintiff was able to show 
that the papers were not good, he might tender them to the de- 
fendant, and bring an action for the money. Some cases have 
been cited for the defendant to establish the point of extin- 
guishment of the action for the price of the rifle; but on a 
careful examination of them they all appear to me to be decided 
on a distinct ground. Whitlock v. Van Ness, 9. Johns., 409, 
presented the question whether the seller of a horse, agreeing to 
receive the note of a third person payable in six months for the 
price, and the note not being paid, can recover against the pur- 
chaser. It was decided that he could not, because the cireum- 
stances of the case show that the seller considered himself as 
taking the note at his own risk, and the purchaser not indorsing 
it or guaranteeing it, clearly declined pledging his cwn respon- 
sibility. The opinion given is entirely consistent with the 
plaintiff’s right to recover on the original sale, if the note had 
been taken at the risk of the purchaser and had not been paid. 
The case of Breed v. Cooke turns on the same principles, and 
shows that if on the sale of the goods the vendee delivers to the 
vendor the promissory note of a third person, which he refuses 
to indorse, it is to be considered as payment, and the vendor 
cannot afterwards resort to the vendee, unless the note was 
forged, or there was fraud or misrepresentation on his part as 
to the solvency of the maker. 15 Johns., 241. The only ques- 
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tion in the case was whether the note was a payment, and it 
being held to be so, the contract was of course at an end; no 
action of any kind could be brought. But if the note had not 
been a payment, the plaintiffs might have recovered for the 
property sold. The other case cited of Pierce v. Drake, 15 

Johns., 475, proves only that if the vendor of goods 
(395) is induced to take the promissory note of a third person 

as payment by a fraudulent representation of the sol- 
vency of that person, the note is no satisfaction, and he may 
maintain an action against the purchaser for the price of the 
goods. If the plaintiff in this case had taken the note and 
judgment at his own risk, this action would not have been sus- 
tainable, for the contract then would have been extinguished by 
performance. : 

The magistrate then had jurisdiction of the claim, and the 
nature of the inquiries necessary to be entered into as a defense 
to the claim cannot oust that jurisdiction. For though it has 
been held, and I think rightly, that the act giving jurisdiction 
to the magistrates excludes cases which sound in damages for 
the breach of a special agreement, yet if they have the jurisdic- 
tion of the principal subject of the cause it must draw after it 
the incidental matters of defense. A different principle would 
lead to the grossest injustice by giving to plaintiffs advantages 
which they would not have if they had brought a suit. In this 
view the defendant could not set off a judgment recovered in 
court against a debt claimed by warrant, because the justice 
could not take cognizance of a sum so large. Or suppose the 
parties had submitted all matters in dispute to arbitration, and 
the submission was by bond, the penalty of which exceeded the 
magistrate’s jurisdiction: if the award had found a sum due to 
the defendant after crediting the plaintiff’s account it would be 
unjust to allow the plaintiff to recover in the face of the award. 
On this part of the case nothing can be added to what was said 
by Judge Henderson in S. v. Alexander, 11 N. C., 186: “If it 
be admitted that the justice has jurisdiction over this case, he 
must of necessity have power of examining every question 
which would form a defense.” 

As to the charge of the court on the subject of diligence, it 

appears to me to have been highly favorable to the de- 
(396) fendant, and requiring more from the plaintiff than the 
circumstances of the case duly considered could warrant. 
The defendant agreed to take the papers back if they were not 
good, and as two of the parties to the note were certainly dead, 
and the other probably so, or had removed away—the party to 
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the judgment insolvent as well as the parties to the note when 
it was given—it would have been sufficient to have ascertained 
these facts by a proper inquiry, and then to have returned the 
papers in a much shorter time than the plaintiff took. No 
injury or loss could arise to the defendant by the act of the 
= for the papers were of no value when he received 
them 

In relation to that part of the charge which is connected with 
the alleged tender, and the law arising from Carrow’s evidence, 
I think it was correct, since the defendant disavowed having 
anything to do with the plaintiff, when asked to take back the 
papers. The case of Read v. Goldring, 2 M. and S., 85, is much 
in point. Nor can I perceive any incorrectness in the tender of 
the judgment if made, and this the jury have decided upon, for 
it was authorized by Colson delivering it to the plaintiffs. I 
‘am of opinion that the judgment should be affirmed. 
Per Curtram. Judgment affirmed. 


Approved: Adcock v. Fleming, 19 N. C., 227. 








(397) 


THE PRESIDENT AND DIRECTORS OF THE STATE BANK v. 
JOHN HINTON and SAMUEL C. BRAME. 


. From Franklin. 


1. The attachment laws are to be strictly construed, and the plaintiff 
must perform all the conditions required to entitle him to the 
benefit of them. Hence he must not only give bond and make 
affidavit, but must see that they are returned. 


2. A plea is not bad for duplicity which alleges several facts de- 
pendent upon each other, tending to one point and triable upon 
one issue. Therefore a plea in abatement to an attachment, 
averring that a bond and affidavit were not taken or returned, 
is good upon general demurrer. And it seems that an averment 
that no bond, etc., were taken, and the said bond, etc., so taken 
were not returned, is equivalent to an averment that they were 
not taken and returned, and that the repugnancy does not 
vitiate. 


8. But the plaintiff having made affidavit and given bond, which the 
justice neglected to return, had leave to withdraw his demurrer 
and file them nunc pro tune. 


TxIs was an original attachment commenced in the county 
court. The defendants filed special bail and pleaded in abate- 
ment as follows: 
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“And the said J. H. and S. C. B. in their own proper persons 
come and defend the -wrong and injury which, etc., and pray 
judgment of the said original attachment of the said president, 
etc., because they say that the justice of the peace of the county, 
ete., who granted the said original attachment did not before 
granting the same, to wit, on or before, etc., take bond and se- 
curity of the said president, ete., for whom the said attachment 
was issued, or of their attorney, or agent, or factor, or any per- 
son whatsoever, payable to them the said J. H. and S. C. B. in 
double the sum of which complaint is made, to wit, in the sum 
of, etc., besides interest, etc., for satisfying all costs which shall 
be awarded to them, the said J. H. and S. C. B., in case the 
president, etc., shall be cast in this suit, and all damages which 
shall be recovered against the said president, etc., in any suit 
or suits which may be brought against them for wrongfully 
suing out the said attachment, and return the said bond so 
taken, together with the affidavit of the said president, ete., or 
of their attorney, ete., subscribed by them or him, with their 
or his proper name, to the court of pleas, etc., to which the said 
original attachment was returnable, to wit, to the court of, etc., 
and this the said J. H. and S. C. B. are ready to verify. 

Wherefore, because the said original attachment has 
(398) been issued without bond and affidavit taken and re- 

turned as aforesaid, they the said J. H. and S. C. B. 
pray judgment of the original attachment, and that the same 
may be quashed.” ; 

To this plea the plaintiffs demurred generally, and the de- 
murrer being overruled, the plaintiffs appealed to the Superior 
Court. On the last circuit his Honor, Judge Martin, at the 

uest of the counsel on both sides, pro forma, affirmed the 
judgment, and the plaintiffs appealed. 


Badger for plaintiffs. 
W. H. Haywood for defendants. 


Taytor, C. J. The attachment law introduced a mode of 
proceeding unknown to the common law, and may operate in- 
juriously in cases where the defendants reside in other govern- 
ments:and obtain no notice of its issuing. The case, therefore, 
furnishes additional reasons for the application of the rule of 
common law that the provisions of such statutes shall be 
strictly pursued and be so construed as to enforce on the plain- 
tiff a compliance with those requisites which .are provided for 
the security of the defendant. The making affidavit and 
giving bond are conditions precedent to granting the attach- 
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ment; and returning the bond and affidavit to court are (400) 
of consequence to the defendant to enable him to see how 

far the plaintiff has entitled himself to the attachment, and to 
obtain a compensation against him if it be wrongfully sued. 
Indeed, there is no law in the statute-book which more imperi- 
ously demands a strict construction, for the property of an 
absentee may be all sold upon an attachment wrongfully sued 
out before he is apprised of the proceeding, and if then he 
should discover that no bond and affidavit were taken and 
returned, his remedy must at best be very imperfect. I take it, 
therefore, that the law, having imposed on the plaintiffs the 
duty of giving bond and seeing that it is returned with the 
affidavit to court, has made these three facts one condition, on 
which alone the plaintiffs can issue an attachment, and I appre- 
hend that it will appear that separating them for the purpose 
of pleading will lead to a construction which destroys the text 
of the act, and tends to the elusion of its provisions. 

Upon the demurrer to the plea of abatement the plaintiff has 
first objected to it on the score of duplicity. The proposition 
is this, that it is not allowable to plead several facts, either of 
which, if true, would be sufficient to abate the attachment. But 
this is correct in this sense only, that is, when the matters 
pleaded are distinct and unconnected with each other. This is 
shown by the cases’ cited of the two outlawries, or the two excom- 
munications, that have no connection with each other, and 
either is sufficient to abate the action. Bac. Ab., title Abate- 
ment, P. It is shown still more decisively in the cases cited 
from 2 and 3 Johns., in the first of which the defendant pleaded 
a discharge under the act of insolvency; the plaintiff replied, 
setting forth all the grounds on which the discharge is made 
void by the act, in the words of the act. On demurrer the rep- 
lication was held to be bad because the plaintiff had not speci- 
fied the particular fraud on which he meant to rely. It 
was not necessary that all the grounds of fraud should (401) 
concur to avoid the discharge, for the act had given that 
effect to each of them severally. So in the other case, to a 
similar plea, the plaintiff replied three distinct and independent 
grounds to avoid the discharge, which would require several 
distinct points to be put in issue. These replications were very 
properly held to be defective, on account of duplicity. I have 
examined all the other cases cited, to which I have access, and 
they all proceed upon the same ground, that the facts relied 
upon are separate and independent of each other, and that each, 
if true, would form a good defense. This is a sound rule of 
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pleading, for it would be embarrassing to have as many issues 
as there were facts relied upon, when the trial of one would 
decide the question. 

But the rule is very different where the several facts pleaded 
have a dependence on each other, where the whole form one 
point or one defense. Thus it is laid down, “If a man allege 
several matters, the one not having any dependence on the 
other, the plea is accounted double; but if they be mutually 
depending on each other, then it is accounted as only single.” 
Sys. of Pl., 198. So it is said that “If one plea contain divers 
matters in it, upon which an issue may be taken, yet this plea 
is not double if it could not have been good without alleging 
those matters in it. For although the law does not allow 
captious pleas, yet it will not delay the defendant to plead all 
such matters that the case affords for his just defense.” Ibid. 

I cannot understand that there is any limitation to the num- 
ber of facts a man may rely upon in his plea, if they all con- 
verge to one point and may be tried upon one issue. If a man 
is sued upon an obligation, he may plead that he was illiterate, 
that it was falsely read to him, besides that it was delivered as 

an escrow, and the conditions not performed. All these 
(402) do not make his plea double, for they may be tried on 

one issue, non est factum. Sys. of Pl., 200. The posi- 
tion is confirmed and illustrated by the modern cases. Thus 
in Robinson v. Bayley, 1 Burr., 316, the defendant in trespass 
pleaded a right in common for his cattle, evant and couchant. 
The plaintiff replied that they were not his own commonable 
cattle, levant and couchant. The defendant demurred spe- 
cially, because the replication was multifarious; but the court 
held the replication good, the rule being not that issue must be 
joined on a single fact, but on a single point, and that it was 
not necessary that this single point should consist only of a 
single fact. And in a case. which approaches nearly to this 
in principle the defendant demurred to the replication, assign- 
ing for cause that the plaintiff, by the replication, had at- 
tempted to put in issue three distinct facts, the act of bank- 
ruptcy, the trading, and the petitioning creditor’s debt. The 
court held that these three facts connected together constituted 
but one entire proposition, and that the replication was good. 
Steph. on Pl., 274. In truth, it is difficult to find a special 
plea that is not made up of a variety of facts, all, however, 
tending to and making parts of the same point of defense. 

The point in controversy here is whether the plaintiff has 
entitled himself to the attachment. The defendant says he has 
not, because no bond and affidavit are taken and returned. If 
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these facts are traversed in the replication, and are found 
in favor of the plaintiff, he has done all that the law required, 
and it will appear to.the court that he is entitled to the attach- 
ment. There is no other way of showing it to the court, and a 
different rule of pleading would have a manifest tendency to 
dispense with those safeguards which the act has placed around 
the property of absentees. It appears to me that the defend- 
ant is clearly entitled to call on the plaintiff to show 

that he has done all the law requires to entitle him. (403) 
The consequences of a different doctrine may be of a 

most serious kind to defendants so situated. Suppose the de- 
fendant selects one fact, viz., that no affidavit has been returned 
to court, and the plaintiff takes issue upon it, and it is found 
against the defendant: the jury must assess damages, and the 
judgment is peremptory that the plaintiff recover. Yet in such 
case no bond may have been filed; the attachment may have 
been sued out most injuriously, and the defendant’s property 
taken from him under color of law, without the chance of re- 
dress. Let the consequences be traced, likewise, upon the sup- 
positign that the defendant relies upon the plea that no bond 
has been given and returned, which is found against him, 
although the affidavit be filed. 

In whatever light I see this question, it seems to me that the 
taking the bond and its return with the affidavit constitute one 
point or qualification for the plaintiff to prosecute the attach- 
ment; that if he was sued for suing out the attachment ma- 
liciously, he would be bound to aver them, inasmuch as the act 
- has connected them together. 

As to the repugnancy, in whatever form the plea has been 
drawn, it is quite evident that the pleader meant to present the 
objection furnished by the act of 1777, that a bond had not 
been taken and returned; that the justice did not take a bond, 
and the bond which the act requires to be so taken was not 
returned. It is the separating the taking of a bond from the 
return of it that has created the apparent incongruity; for if 
the plea had simply stated that no bond was taken and returned, 
it would have been unexceptionable. Comparing the plea with 
the act of Assembly, no doubt can exist of the object and design 
of it. On the whole, we think the justice of the case may be 
obtained by giving the plaintiff leave to withdraw the demurrer 
and file the bond nunc pro tunc. If the bond and affidavit, 
heretofore taken,* be not returned, the demurrer must be 
overruled. (404) 


*It was stated in argument, and not denied, that the plaintiffs had 
made affidavit and given bond, but the justice of the peace had neg- 
lected to return them. 287 
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Per Curtam. Let the plaintiff withdraw his demurrer and 
file his bond and ‘affidavit nunc pro tune. 


Approved: ’ Skinner v. Moore, 19 N. C., 138; Hall v. Thor- 
burn, 61 N. C., 158; Leak v. Moorman, ib., 168; Askew v. 
Stephenson, ib., 288. 








THOMAS SHEWELL v. AMBROSE KNOX. 
From Chowan. 


1. Per Taytor and HENpEeRSoN, Judges: A general letter of credit 
addressed to no particular individual is not a guarantee, but a 
proposal for one, and notice of an advance on the faith of it 
must be given to the guarantor. 


2. Per Hatt, Judge: Such a letter is an absolute guarantee, and 
notice of an advance is unnecessary to charge the guarantor. 


3. What degree of diligence a creditor must use to bind a guarantor, 
quere. But loss from neglect on his part is a matter of defense 
for the guarantor, and if not shown by him in the trial‘a new 
trial will not be granted simply because indulgence has been 
shown to the principal debtor. 


Tue plaintiff declared in assumpsit, and on the trial on the 
Fall Circuit of 1826 read the following letter: 


“William G. Burgess and Josiah Jordan, of Elizabeth City, 
being desirous of entering into the commercial business, and W. 
G. Burgess for the purpose of purchasing goods for the said 
concern is about going to the north, and subscribers having 
been long acquainted with them, and having full faith in their 
honesty and integrity, recommend them as entitled to the con- 
fidence of merchants in Philadelphia, and are willing to hold 
themselves responsible for the payment of purchases made at 
this time, not exceeding the amount of $2,000. 

“Witt T. Muse. 

“This 30 September, 1822.” “AmBROSE Knox. 


He then proved that in the month of October, 1822, in con- 
sequence of this letter, he furnished Burgess with goods to the 
amount of $2,740, at six months credit. The following letter 
was then put in and read by the plaintiff: 


“ExizaBetu Crry, 18 September, 1823. 


“Mr. Tuomas SHEWELL. 
“Srr :—Your letter addressed to William T. Muse and my- 
self, informing us of the nonpayment of the debt contracted 
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with you by Burgess & Jordan, of this place, so far as we are 
bound on our letter of credit given them some time in the fall 
of 1822, was received by Mr. Muse, who, having since died, I 
am at this moment without any correct information as to the 
amount of your claim against the said B. and J. Mr. Burgess 
expects to be in Philadelphia in a very short time, and I under- 
stand the house has made a shipment of wheat to your place, 
which I calculate is intended for the liquidation of the debt for 
which the late Mr. Muse and myself are responsible. The ob- 
ject of this letter is to request of you to use your best endeavors 
to obtain a full payment from Mr. B. for your claim against 
B. and J., or, in failure thereof, immediately to transmit to 
some attorney here the amount and voucher of your claim, 
with directions to proceed on the receipt thereof to the enfore- 
ing of payment. My becoming responsible from motives of 
friendship to Mr. Jordan, of said firm, and hearing that a dis- 
solution of partnership will take place, besides being very desir- 
ous of having their affairs, so far as I am responsible, settled, 
causes this request. 

“T have also understood that a shipment of wheat has been 


made by them to New York, the proceeds of which, I doubt 
not, are now ready for their disposal, and perhaps you may 
make an arrangement with Mr. B. to obtain payment for your 
whole claim. Your immediate and particular attention will 
much oblige, Yours respectfully, 

“AmpBrosE Knox.” 


Burgess was examined by the defendant, and proved (406) 
that in the fall of 1823 he shipped a quantity of wheat 
to New York and Philadelphia, nearly sufficient in amount to 
discharge the debt due the plaintiff; that directly after the 
shipment he went to the north, and called upon the plaintiff 
in Philadelphia, who informed him that his sureties had re- 
quested an action might be brought against him; that he 
stated to the plaintiff the shipment of wheat, and the utter 
impossibility of his doing anything until its arrival, or until 
it was lost, so as to enable him to call upon the underwriters; 
that he went on to New York, where he was arrested at the 
suit of the plaintiff, and was discharged upon delivering orders 
to the consignees of the wheat to pay the net proceeds of it to 
the plaintiff; that no directions were asked for by the plaintiff, 
or given by him, as to the application of those proceeds; that 
the wheat turned out to be damaged, and only netted $400, 
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which was paid to the plaintiff, and that in the ensuing fall 
or winter the copartnership of Burgess & Jordan became 
insolvent. 

His Honor, Judge Paxton, charged the jury that from the 
terms of the letter of guaranty the plaintiff ought to have 
given notice to the defendant that he held him responsible upon 
the guaranty. His Honor left it to them to say whether such 
notice had been given, and told them that if they inferred it 
from the letter of the defendant of 18 September, 1823, they 
ought to find for the plaintiff, as the notice was in law reason- 
able. 

A verdict was returned for the plaintiff, and the defendant 
appealed. 


(aston for the defendant. 
Hogg and Badger for the plaintiff. 


Hatt, J., dissenting. In this case it is objected to the plain- 
tiff’s recovery, that he did not give to the guarantors early 
notice that he looked to them for payment; and Mclver v. 
Richardson, 1 Maule and Selwin,-557, is relied upon. In that 
ease Lord Ellenborough says theré was only an offer to guar- 
antee, not a complete guarantee, and on that ground the case 
was decided. But in this case the guarantee is complete, and 
the parties so contemplated it, for it was their understanding 
of it that Burgess should procure the goods upon it before he 
returned, and in fact did so. 

But the defendant Muse had noticed that their guarantee 
was relied upon for payment; and this is evidenced from Knox’s 
letter. At what time the notice was received does not appear. 
But the defendant thought it important; he had it in his power 
to show it, by producing the letter. This he has not thought 
proper to do. Besides, Burgess & Jordan resided in Eliza- 
beth City, where, or near to which, it may be inferred that the 
defendant and Muse also lived; for Knox’s letter bears date at 
that place, and it appears from that letter that Knox had a 
knowledge of their situation, when he informed the plaintiff 
of the shipment of the wheat as a means of payment. It may, 
therefore, be taken for granted that they had notice, and had 
it in their power to secure themselves against loss in case it 
was practicable. 

It appears that the plaintiff made an effort to procure pay- 
ment from Burgess in the fall of 1823, but failed in effecting 
it; that in that fall, or the winter following, Burgess & Jordan 
became insolvent. : 
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No objection was made on the trial, or evidence offered (412) 
to show that an injury was sustained, either for the want 

of early notice to the guarantors that they were looked to for 
payment, or that the plaintiff had been guilty of neglect or 
laches in not endeavoring to procure payment from Burgess & 
Jordan. 

This case is not to be tested by principles which govern nego- 
tiable instruments, but the principles of fair dealing and com- 
mon sense. If no loss was sustained for want of early notice, 
such notice need not be proved. If no loss was sustained by 
not suing Burgess & Jordan, it was unnecessary to bring suit. 
This is established by Warrington v. Furbor, 8 East, 246; Wil- 
liams v. Collins, 6 N. C., 47; s. c., 4 N. C., 580; Oxley v. Young, 
2 Hen. BI., 613; Peel v. Tatlock, 1 Bos. and Pul., 419. 


Tar tor, C. J. This cannot be taken as a guarantee, but as 
a proposition for one, inasmueh as the address was general to 
the mercantile world, and not specific to any one individual; 
it was, therefore, incumbent upon the person who delivered 
goods upon the faith of the letter to give within reasonable time 
notice to the persons making the engagement. The guarantee 
became liable in point of law to make reasonable efforts to 
recover the money, and the guarantors became bound that those 
exertions should prove successful. That a notice was given at 
some time appears manifestly from the answer written to the 
plaintiff, in relation to the letter to Muse, by the production of 
which the defendant might have shown when it was given, and 
the nonproduction of which furnishes a presumption that, in 
point of fact, the notice was given in due time. 

The question whether due exertion would have procured sat- 
isfaction from the debtor, was not discussed in the court below, 
as may be inferred from the record; the propriety, therefore, 
of granting a new trial or of refusing it depends on whose duty 
it was to bring that subject before the court, and we think it was 
the duty of the defendant, for clearly it was a ground of 
defense, that due exertion had not been made, and not (413) 
the ground of charge that it had been made. 

If the defendant can show that the debt has been lost through 
the plaintiff’s neglect, it is an answer to this action, because the 
defendant undertook for no more. 

As to the plaintiff’s discharging one of the principal debtors, 
when arrested in New York, it must be taken for granted that 
no loss was sustained by the defendant, for he has shown none; 
the law does not in this case, as in negotiable instruments, 
require any specific acts of diligence, but puts the question on 


271 - 










IN THE SUPREME COURT. [12 





MARTIN v. MARTIN. 





the broad and liberal ground of reasonable exertions, and loss 
through the want of them. If we could collect from the case 
that these grounds of defense were offered to the coyrt, and 
overlooked by it, we should be disposed for that reason to award 
a new trial; but this does not appear, and we must refuse it. 


Henverson, J., concurred with the Cuter Justice. 


Per Curtam. Judgment affirmed. 


Approved: Farrow v. Respass, 33 N. C., 170; Crook v. Cowan, 
64 N. C., 743; Straus v. Beardsley, 79 N. C., 59; Leach v. 
Flemming, 85 N. C., 448; Cowan v. Roberts, 134 N. C., 420. 








ALEXANDER S. MARTIN v. ROBERT MARTIN. 
From Rockingham. 


A decree in equity, directing a defendant to execute a deed and deliver 
possession of land, is a breach of a covenant for quiet enjoyment, 
and the fact that the decree is founded on notice to him. when he 
purchased, of an equity in the land, does not bar his action. 


Tuts was an action brought upon the covenant of quiet enjoy- 
ment contained in a deed of bargain and sale executed by the 
defendant and another to the plaintiff, which was as follows: 
“and we the said Robert Martin, ete., do warrant unto the said 
Alexander S. Martin, his heirs, ete., the aforesaid land against 

the claim or claims of any person whatsoever.” 
(414) On the trial the plaintiff produced a bill in equity 

filed by one Thomas Overton, against the plaintiff and 
defendant, whereby he prayed a conveyance of the same land 
on the ground of a prior contract for the sale of it by the pres- 
ent defendant to him, upon which he had paid a part of the 
purchase money; and also a decree in that suit by which he (the 
plaintiff) was directed to convey the bargained and sold prem- 
ises, and give possession thereof to Overton.. It appeared from 
the plaintiff's answer to Overton’s bill, and from testimony in 
this cause, that he had full notice of Overton’s equity when he 
received the deed which contained the covenant on which this 
suit was brought. 

The counsel for the defendant requested the judge to instruct 
the jury that if they believed the plaintiff had notice of Over- 
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ton’s equity when he purchased, he was only entitled to nominal 
damages. But his Honor, Judge Daniel, refused to give these 
instructions; on the contrary, he informed the jury that the 
decree was equivalent to an eviction under a judgment in eject- 
ment, and that the plaintiff was entitled to a verdict for his 
purchase money, with interest from the time he surrendered 
the possession in obedience to the decree. 

A verdict being returned according to the charge, the defend- 
ant appealed. 

No counsel for either party. 


Hatt, J. It is true in this case that the plaintiff had notice 
of Overton’s claim to the land; but the defendant had a much 
better knowledge of its nature. It is not very likely that if the 
plaintiff had had a full knowledge of the extent of the claim, he 
would have laid out his money in the purchase. But if the 
defendant, with the knowledge he had, thinks proper to sell the 
land, warrant the title of it, and receive the purchase money, it 
is then but just that when the plaintiff lost the land in conse- 
quence of the defendant’s having contracted to sell to Overton, 
that he should refund the purchase money with interest, 
as the judge, in my opinion, very properly instructed the (415) 
jury. 

It is true, the defendant conveyed the legal title to the plain- 
tiff, but he conveyed it subject to Overton’s equity, and the 
decree by which he lost it was tantamount to an eviction by 
process of law. I think the rule for a new trial should be dis- 


charged. 
Per Curiam. Judgment affirmed. 








PATRICK HAMILTON v. SHADRACK PARRISH. 


From Granville. 


1. A justice’s judgment must be evidenced by a written memorial, 
made at the time of its rendition. 


2. Therefore, when a judgment was confessed before a magistrate 

out of his county, and entry thereof made on the warrant, and 
afterwards a new confession was had before the justice at a 
subsequent time within his county, but no written entry thereof 
made, and no alteration of the date of the old entry, it was held 
that there was in law no judgment. 
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8. One who enters himself as surety for the stay of execution before 
a justice is not thereby estopped to show that the supposed judg- 
ment is in law a nullity. 


Tus action was originally commenced before a justice of the 
peace. On the trial the plaintiff produced a judgment in his 
favor confessed by one Gideon Wright, dated 12 October, 1821, 
which was stayed by the defendant, but there was no date of 
the time when the stay was entered. The defendant then 
proved by the justice before whom the judgment was confessed 
that it was given in Franklin; he, the witness, being a justice in 
Granville. Vide Hamilton v. Wright, 11 N. C., 282. The 
witness further proved that he retained the judgment in his 
custody, under an agreement between the plaintiff and Wright, 

in order to enable the latter to give surety for the stay; 
(416) and that in November, after the date of the judgment, 

Wright came to him within the county of Granville, ac- 
companied by the defendant, when the judgment was produced, 
the stay written in the presence and with the assent of both par- 
ties, signed by the defendant, and attested by the witness. The 
plaintiff then offered to prove that Wright had at this time 
again confessed the judgment. But his Honor, Judge Strange, 
being of opinion that in order to render a judgment valid as a 
judicial act of the justice it must be reduced to writing at the 
time of the act, refused to receive the evidence unless the con- 
fession had been judicially passed upon by the justice at the 
time it was made. The counsel for the plaintiff then requested 
the judge to instruct the jury that if from the facts they could 
infer that a judgment had been confessed in Granville County 
by Wright, they were at liberty to do so. But his Honor 
charged the jury that if they believed the witness, there was no 
judgment against Wright, the act of a justice performed out of 
the limits of his county being a perfect nullity, and as the 
defendant was only bound for the stay of execution on that 
judgment, as the principal debtor was not liable, neither was 
the defendant. In submission to this charge the plaintiff suf- 
fered a nonsuit and appealed to this Court. 


Nash and Badger for the plaintiff. 
W. H. Haywood for the defendant. 


Haut, J. When the plaintiff offered to prove that Wright 
again confessed judgment, I understand that that confession 
was intended to be evidenced by the same judgment which the 
justice proved to have been confessed before him on 12 October, 
1821, in the county of Franklin. That judgment is no evidence 
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of a judgment confessed by Wright subsequently. When he 
offered the defendant as surety to stay it, if the date of 

the judgment had been altered to the day when surety (417) 
was offered for the stay, it would have been proper to 
receive it. But as the judgment stands, it purports to be a 
judgment confessed at one time, and cannot be evidence of a 
judgment confessed at another. 

There are other reasons why it should not be so considered. 
There is no date fixing the time when the defendant became a 
surety; but there is a date to the judgment confessed. It 
would follow that the time for which the judgment was stayed 
would ,be made to commence in fact before the surety for the 
stay was given, and interest might be charged upon the judg- 
ment from the same time. 

I think for these reasons the rule for a new trial should be 
discharged. ' 


Taytor, C. J. In looking at the several acts relative to the 
jurisdiction of justices, it seems clear that the liability of the 
principal and the security for a stay of the execution is the 
same, and that in no case where the principal is not bound by 
the judgment can the surety be made liable. The party praying 
the stay shall, if required, give sufficient security, and the 
acknowledgment of such security, entered by the justice and 
signed by the party, shall be sufficient to bind him; and if the 
judgment shall not be discharged at the time to which the exe- 
cution was stayed, then it shall be lawful for the justice, who 
has possession of the judgment, to issue execution as aforesaid 
against the principal and securities. Act of 1794, ch. 414. The 
security undertakes equally with the principal to pay the 
amount of the judgment, and its existence is not less essential 
to charge him than to charge the principal; it is all along pre- 
supposed in the act. It is clear that the indorsement on the 
warrant purporting to be a confession of judgment by Wright 
and signed by the justice was a nullity, as being transacted by 
the latter out of his county; and I think it follows that 
no obligation to pay it was incurred by the security (418) 
undertaking to stay it, and that it was a valid defense 
for him on the trial of the cause. The parol evidence offered 
to prove a subsequent confession of judgment in the county was 
properly rejected, for the law requires some written evidence 
of a proceeding on which the justice might issue execution at 
the expiration of the stay. The giving judgment by the justice, 
ex vi termini, imports that he shall make a written memorial 
of it, that it may be appealed from or stayed, and protect the 
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defendant from the same demand. It would be extremely dan- 
gerous to admit the’ doctrine that while the warrant was in 
existence, on which there was no judgment, the justice should 
yet be allowed to prove it by parol. My opinion further is 
‘that whether there was a judgment or not was a proper ques- 
tion for the decision of the court, and that the evidence of a 
judgment against Wright was an indispensable ground for the 
plaintiff’s claim against the surety. The judgment ought there- 
fore to be affirmed. 
Per Curiam. Judgment affirmed. 








DAVID WORTH vy. THOMAS FENTRESS. 
From Randolph. 


1. A plea of set-off is in nature of a cross-action, and the plaintiff may 
reply several matters thereto. 


2. In practice, where no replication is actually entered, a general 
replication is understood. 


8. Therefore, when the defendant pleaded a set-off and other pleas, 
and no replication to either was entered, and, after a verdict and 
new trial awarded, leave was given the plaintiff to reply the 
statute of limitations to the plea of set-off, it was held, that this 
was no waiver of the general replication before presumed, but 
that the plaintiff might on the second trial insist on both. 


Dest upon bond, to which the pleas were non est factum, pay- 
ment, and a set-off. There had been two trials in the court 
below: at the first, the plaintiff obtained a verdict, which was 
set aside and leave given him to reply the statute of limitations 
to the plea of set-off. There was no entry of any other replica- 
tion to either of the pleas. 

On the second trial the plaintiff proved that the debt at- 
tempted to be set-off had been taken into account by arbitra- 
tors upon some other dispute, and that the defendant had been 
allowed the full benefit of it. The counsel for the defendant 
objected to this evidence, insisting that by replying specially 
the plaintiff had waived the general replication, which was pre- 
sumed to have been taken, and was estopped to deny the exist- 
ence of the set-off. But his Honor, Judge Daniel, being of 
different opinion, the plaintiff had a verdict and the defendant 
appealed. 
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Nash for the defendant. 


Wilson contra. 


Henverson, J. There was no special replication put in to 
the defendant’s pleas of payment and set-off. It was under- 
stood, according to our practice, that they were not con- 
fessed and avoided, but denied; and under that impres- (420) 
sion the party went to trial. When afterwards the 
plaintiff, by leave of the court, added the special replication 
of the statute of limitations to the plea of set-off, I do not con- 
sider it was by any means an abandonment of the general repli- 
cation to that plea—in other words, that the existence of the 
set-off was thereby admitted; but that it still remained denied 
under the general replication, which was presumed to have been 
entered. It is true that if there could have been but one repli- 
cation to the plea of set-off the special replication afterwards 
entered must have been an abandonment of the then existing 
general one. But the plea of set-off is viewed as an action on 
the part of the defendant authorized in that form, by the statute 
introducing it, and consequently the plaintiff’s replication to it 
in the nature of a plea; and therefore the plaintiff may make 
the same defenses to it by way of replication as he could were 
an action brought on it against him. It is therefore no more a 
waiver of the former replication than, in an action on the set- 
off, the addition of the plea of the statute of limitations would 
be a waiver of the general issue. 

Per Cvrtam. Judgment affirmed. 


Approved: Watts v. Greenlee, 13 N. C., 87; S. v. Hankins, 
28 N. C., 428; Hurdle v. Hanner, 50 N. C., 360; Battle v. 
Thompson, 65 N. C., 406. 








ROBERT A. JONES v. JOHN T. P. YEARGAIN. 
From Johnston. 


Where a purchaser of goods transfers, without indorsement, a note in 
payment, he thereby guarantees that the sum expressed in the 
note is due, and constitutes the seller his agent to sue for the 
same in his name; and if suit be fairly brought and duly prose- 
cuted, and a set-off is established by the maker, the seller may re- 
sort to the purchaser for the price of the goods sold. 


Assumpsit for money had and received, and goods sold and 
delivered. On the trial it appeared that the defendant, a resi- 
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(421) dent of Johnston, bought a horse of the plaintiff, a 

resident of Surry, and in payment delivered him a 
note made by one Hill, then residing in Wilkes, but before 
that time in Johnston. The note was payable to the defendant, 
and was handed by him to the plaintiff without indorsement, 
with a request by the defendant to take out process against Hill, 
enh he could not pay the note his mother-in-law probably 
would. . 

The plaintiff produced a warrant issued by a justice of the 
peace for the county of Surry, at the instance of the defendant 
to the use of the plaintiff, against Hill, who had acknowledged 
service thereof, and on the same day a trial was had, upon 
which a set-off was established by Hill’s oath, and a judgment 
given for a small balance. The plaintiff sought to recover in 
this action the amount of the set-off. 

The defendant offered to prove that in fact no set-off existed 
in favor of Hill; but his Honor, Judge Martin, rejected the 
testimony, and held the defendant to be bound by the judgment, 
unless he could impeach it for fraud in the plaintiff in rela- 
tion to it. The counsel for the defendant admitted that he had 
no such evidence to offer, and a verdict was taken for the 
amount of the set-off, and judgment rendered accordingly, from 
which the defendant appealed. 


Devereux for the appellant. 
(422) Manly contra. 


Henpverson, J. The question which arose on the trial of 
this cause I do not think was the abstract one, whether in this 
contest with Jones, Yeargain was bound by the estoppel arising 
upon the judgment in his suit with Hill. We are, therefore, 
relieved from expressing an opinion upon the effect of the decla- 
ration on the face of the warrant that Yeargain sued for the 
use of Jones. Possibly that might have connected Jones with 
the transaction, as to have bound him by the estoppel, and upon 
that ground only can Yeargain be bound in this contest with 
him; for estoppels must operate mutually or not at all. Upon 
the exchange of the horse for the note, Yeargain became bound 
(unless there was an express agreement to the contrary, and 
there appears to have been none) that the sum called for in 
the note was due, and Jones was authorized by the nature of the 
transaction, if necessary, to sue for it in the name of Yeargain. 
It necessarily followed that a reduction of the sum called for in 
the note, by way of set-off or otherwise, would be a violation of 
the guarantee made by Yeargain, that the whole was due. 
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These were the obligations which the nature of the transaction 
imposed upon Yeargain, and obligations of a corresponding 
nature were imposed on Jones, growing out of the relationship 
which he assumed to Yeargain; that as his agent in using his 
(Yeargain’s) name, he would act fairly on those points in which 
he was interested. It is therefore necessary that we should 
ascertain that in this warrant, so far as regards the set-off, in 
which Yeargain was certainly interested, Jones acted as a faith- 
ful agent, at least to see if it does not appear that he acted 
otherwise. A short time after the exchange a warrant is taken 
out in the name of Yeargain, to the use of Jones against Hill. 
The service is acknowledged by Hill; they went to trial 

on the same day, and the justice found a set-off to the (423) 
amount of $60. The note calls for about $11 more, 

including interest, for which a judgment was rendered, and Hill 
paid up that sum, at least he obtained a receipt upon the judg- 
ment for it. It does not appear that Yeargain was at all 
apprised of the defendant’s claim to a set-off, or that any 
attempt was made to continue the cause until he might enable 
his agent Jones to resist it. In fact, it is quite apparent that 
Jones went to trial with his own consent, nay, required a trial; 
for it is well known that only in cases where there is a friendly 
understanding between parties, and where the plaintiff takes an 
acknowledged service, instead of an arrest by an officer and a 
holding to bail, the justice would, without the consent of both 
parties, proceed to trial on the same day, and especially when 
one was acting as agent for a principal residing at the distance 
of one hundred and twenty miles at least, and the defendant 
offered evidence so vitally affecting the interest of that princi- 
pal. The thing carries upon its face a faithless agency, an 
agent entirely regardless of his principal’s rights. But when 
to this is added, that, by having the set-off established, Jones 
exchanged an insolvent for a solvent debtor—Hill for Year- 
gain—it is full proof of the character of the transaction’ I 
say an insolvent for a solvent debtor, for it appears that Hill’s 
solvency was not much relied on; for Yeargain told Jones, when 
the exchange was made, to push Hill, and probably his mother- 
in-law would pay, if Hill could not; a thing, by the way, not 
much in favor of Yeargain, to extort from the mother-in-law 
the debts of her insolvent son-in-law. I think, therefore, the 
judge had abundant evidence that the finding of the justice was 
not conclusive between these parties; that the judgment was 
impeached for fraud if that was necessary, and that Yeargain 


279 





IN THE SUPREME COURT. [12 





JONES v. YEARGAIN. 





ought to be let into proof that in point of fact there was no 
set-off, which he was entitled to show before the justice, 
(424) but of which his agent Jones deprived him. 


Hatt, J. Laying out of this case the question raised relative 
to the set-off, the only inquiry would be whether the defendant 
is at all liable to the plaintiff. He purchased a horse with 
Hill’s note, instead of money. The horse, and the note without 
indorsement, were both delivered, the one for the other; and if 
this was done with good faith, it would seem that their liabili- 
ties extend no farther. This would be unlike the case of a note 
received on account of a prior debt, as a means to raise the 
money due, in discharge of it; if the money was not collected, 
the debt would still be due, unless it should be otherwise stipu- 
lated. 

In this case it must have been the understanding of the par- 
ties that the money was due by Hill, and that the plaintiff was 
at liberty to use the defendant’s name to collect it. It appears 
that Hill was warranted, and on the trial before a justice of 
‘the peace a set-off was allowed him; it does not appear that 
there was any fraud in the transaction. The question is 
whether the plaintiff or defendant must bear the loss. 

If Hill was entitled to the set-off there can be no doubt that 
the defendant should bear the loss, because he impliedly, if not 
expressly, guaranteed that Hill owed the money. On the trial 
it appears that the defendant offered to show that Hill, in point 
of fact, was not entitled to a set-off. Opposed to this was the 
judgment rendered by the justice of the peace, to which the 
defendant was a nominal party. This brings us to a point of 
difficulty, to be cleared up only by the circumstances of the case. 

It is a circumstance to be kept in view that whatever the 
dealings between the defendant and Hill were, which led to the 
giving of the note by Hill, they were known to themselves, but 
not to the plaintiff; and the probability is that, admitting that 
Hill was not entitled to the set-off, there was some foundation 

or color for it. This is evident from the fact that the 
(425) justice of the peace allowed it. It cannot be presumed 

that it was claimed and allowed without a shadow of a 
right. If there was any foundation for it, this was known to 
the defendant, and it was his duty to conceal nothing, but to 
make a full disclosure to the plaintiff when he passed the note 
to him. 

It is said that the plaintiff should have given the defendant 
notice of the trial. This would have been very proper; but 
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the parties live a considerable distance apart. Perhaps the 
plaintiff had not time to do so before the trial, after he knew 
that a set-off was claimed. 

I am, however, inclined to think that it would tend to the 
better understanding of the case if the defendant was per- 
mitted to give testimony as to the set-off. Although the defend- 
ant is a party to the judgment, yet he was not privy to it when 
it was obtained. It is possible that he may show such a state 
of things as will enable the jury to decide as the relative merits 
of the parties require. My brethren seem to think, without 
doubt, that a new trial should be granted, and I am willing that 
the rule should be made absolute. 

Per Curtam. Judgment reversed. 








(426) 


THE JUDGES at the relation of WILLIS ROGERS v. WILLIAM P. 
WILLIAMS and JAMES HOUZE. 


From Franklin. 


Before the act of 1823, a payment of money by the sheriff to the clerk, 
and a receipt by him as clerk, were within the condition of his 
official bond, although the payment was made before the return 
day of the writ upon which the money was made. 


Dest upon the official bond of one Jordan Hill, given before 
the act of 1823 (Taylor’s Revisal, ch. 1212), as clerk of the 
Superior Court of Franklin. The condition of the bond was, 
“that the said J. H. should well and truly preserve and safely 
keep the records and papers and discharge and perform the 
duties of his said office.” 

The breach assigned was the nonpayment by Hill of money 
paid into his office by the sheriff, upon a writ of fiert facias 
which issued in favor of the relator. Upon the trial it appeared 
that the payment was made to Hill the Saturday before the 
return day of the writ, and that he gave a receipt for it, which 
he signed as clerk. 

His Honor, Judge Daniel, instructed the jury that a payment 
made to a clerk in the vacation was not a payment to him in 
virtue of his office, and therefore not within the condition of 
the bond. A verdict being returned for the defendant, the rela- 
tor appealed. 
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W. H. Haywood for the appellant. 
Badger for the defendants. 


Per Curtam. A payment to the clerk under the circum- 
stances stated in this case was a payment to him in virtue of 
his office, and his receipt is direct proof in what character he 
received it, and how the sheriff paid it. This is strengthened 
by the time of payment, and by the execution against the de- 
fendant in the original suit. 

Let the judgment be reversed. 








(427) 


JOHN BRADLEY v. JOSHUA SOUTHER and others. 
From Rutherford. 


A grant cannot be vacated without making the grantee or his heirs a 
party, although his interest in it has been assigned. 


Tuts was a petition to vacate a grant which was issued to 


Andrew and David Miller. The petition charged that the 
defendants were in possession of the land covered by the grant, 
claiming it under mesne conveyances from the patentees, but 
neither the latter nor their heirs were made parties defendant. 

On the Fall Circuit of 1827, his Honor, Judge Norwood, 
vacated the grant, for reasons which it is unnecessary to state, 
as they were not discussed in this Court and no opinion was 
given upon them. 

The case came here upon the appeal of the defendants, and 
Badger, for them, objected that the patentees were not parties; 
he contended that this must be the case, because the judgment 
being in rem., otherwise they might be affected by a suit which 
they had no opportunity of defending. 


Wilson contra. 


Per Curtam. We think it is irregular and erroneous to 
vacate a grant without making the patentee a party, if he is 
living, or his heirs if he is dead, and that an allegation of the 
patentee having assigned all his rights under the grant, will 
not dispense with the necessity of making him a party. 

Let the judgment be reversed.* 


*Another case at the instance of the same plaintiff was decided 
upon precisely the same grounds. 
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(428) 
ANN DANIEL and another v. JAMES M. PROCTOR and another. 


From Currituck. 


1. The wife of a sole executor of a will, her husband having re- 
nounced, is a competent witness to prove its execution as a will 
of land. , 


2. A wife is an incompetent witness when her husband is interested, 
upon principles of policy arising from the relation of husband 
and wife, not because she is interested in the suit, nor on account 
of her legal identity with her husband. 


3. Whether an executor is entitled to commissions on the sales of land 
directed by the will to be sold, quere. ’ 


Tus was an issue of devisavit vel non as to the supposed will 
of one John Daniel. 

By a clause of the supposed will the testator devised as fol- 
lows: “I leave my land and tenements whereon I now reside, 
to be sold at the discretion of my execytor, and my land at 
Black Hall, likewise, etc.” One Adam Etheridge was ap- 
pointed executor, and he, together with his wife and one White- 
head, signed the paper as attesting witnesses. 

When the probate was demanded in the county court, Ethe- 
ridge renounced his right to the office of executor. On the trial 
in the court below, before his Honor, Judge Ruffin, the execu- 
tion of the paper as a will was duly proved by Whitehead, and 
the defendants in the caveat admitted it to be a good will of 
personal estate. The counsel for the plaintiff, contending it 
to be valid as to land, offered to prove its execution by the wife 
of Etheridge, the executor, who had renounced. But the pre- 
siding judge ruled her to be incompetent, notwithstanding the 
renunciation of her husband—holding him to be incompetent 
upon the score of his interest at the time of the execution of 
the supposed will, and that his interest at that time rendered his 
wife incompetent. 

The jury having returned a verdict that the paper was a valid 
will of personal estate only, the plaintiffs appealed. 

No counsel appeared for either party in this Court. 


Henpverson, J. A commission upon the sale of lands (429) 
is an interest in the devise of lands, and disqualifies an 
attesting witness to the will from giving evidence in its support. 
The act of 1784, Rev., ch. 204, regards the competency of the 
witness at the time of his attestation, and therefore his compe- 
tency cannot be restored by his afterwards becoming disinter- 
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ested by a release or any other means. Both of these points 
were settled in Allison vw. Allison, 11 N. C., 141, decided in this 
Court. There commissions were expressly given by the will to 
the witness; by this will commissions are not given. It is 
worthy of consideration whether the executor is entitled to any 
commissions for executing this will, so far as regards the sale 
of the lands; in doing this he acts as trustee, not as executor. 
The court may possibly allow commissions, but the act of 1799, 
Rev., ch. 536, is not imperative on the subject, for that act may 
be confined to such cases as fall within his office of executor. I 
may put too rigid a construction upon the act, for I confess that 
much observation on the effects of allowing commissions to 
those entrusted with the management of dead men’s estates, and 
often seeing them eaten up by the managers, has induced me the 
more to approve of and admire the maxim of the common law, 
that compensation for services shall not be made unless there is 
a contract for it, express or implied; hence the rule in equity, 
that a trustee is entigled to no compensation, but only to a 
remuneration for actual disbursements. Taking it, however, 
for granted that this executor is entitled to commissions upon 
the sale of the lands, yet as his renunciation of the executorship 
operates as a release of them, he being the only person named 
executor in the will, the competency of his wife as a witness to 
the will is thereby restored. The attesting witness is excluded 
from giving testimony by the act of 1794, solely on the ground 
of interest. If, therefore, a person was infamous at the time 

of attestation, and before giving evidence should be re- 
(430) stored to credit, I presume that he is made competent; 

for the common law regards the situation of the witness, 
as respects his competency, when he gives evidence, and not at 
the time when he acquired his information. The wife of the 
executor in this case had no interest; she could claim nothing 
from the result of this suit. It is true, her husband independ- 
ently of his release could; but what is his is not hers—it is at 
his and not at her disposal. It is true that she cannot be a 
witness in any case where her husband has an interest, and some 
have gone so far as to hold that she is incompetent to contra- 
dict what he had previously sworn. Her incompetency is not 
founded on the ground of her interest, but upon principles of 
policy; for she is as incompetent to swear against her husband 
(however willing she may be to do so) as to swear for him, 
unless in personal injuries to herself; her declarations are inad- 
missible against him; which they would not be if she was 
excluded on the ground of‘ interest, and because they are one 
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flesh, and if what was his was hers. It requires neither argu- 
ment nor authority to prove that it is a reason of policy and not 
her interest which excludes her. Neither will I enter into an 
argument to prove that the relation of wife does not so pervert 
the heart or mislead the understanding as to render her attesta- 
tion of a will of lands as unsafe as that of her husband. It is 
sufficient that I find the law plainly so written in the act of 
1784; she is not interested in the devise of the lands. 

I think, therefore, there should be a new trial. 

Per Curtam. Judgment reversed. 


Overruled: Huie v. McConnell, 47 N. C., 455. 








| (431) 
SILVANUS HOWETT v. HENRY ALEXANDER. 


From Perquimans. 


An infant is liable for the costs of a suit conducted by his prochein 
amy, and upon a judgment of nonsuit a fi. fa. may issue against 
his property. 


Trover for a negro, and on the trial the defendant claimed 
under a sale made by the sheriff upon a fi. fa. which issued 
against the plaintiff for the cost of-a suit wherein he had been 
nonsuited. The plaintiff was an infant at the commencement 
of that suit and prosecuted it by his prochein amy. 

The jury, under the instruction of his Honor, Judge Martin, 
returned a verdict for the defendant, and the plaintiff appealed. 


No counsel for the plaintiff. 
Hogg for the defendant. 


Henverson, J. I know of no distinction between an infant 
and an adult, as to their liability for costs, nor can I see any 
reason why one should exist. The officers of the court are 
equally entitled in the one case as inthe other. In both they 
labor at the instance of the party. It is true that process is not 
applied for by the infant personally, but it is by one 
who is appointed by law to represent him and to super- (432) 
intend his interest—his guardian or next friend. The 
suit is in his name and for his benefit; the costs must be paid 
by some one, and if they are thrown on the guardian or next 
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friend, few would undertake to sue in behalf of infants. A due 
regard to the interest’ of infants, therefore, requires that they 
should be answerable. A guardian is selected by the court and 
gives bond, and the court should see that no one assumes the 
character of next friend but a person of responsibility and who 
it is probable has the interest of the infant at heart. If they 
abuse their office they are liable to the infant. 
Per Curtam. Judgment affirmed. 





SAMUEL 8S. DOWNEY v. DAVID J. YOUNG. 
From Granville. 


1. After the defendant has pleaded to a warrant, so as to meet the 
case made by it, the plaintiff cannot, upon an appeal, declare in 
such a manner as to render the plea ineffectual. 


2. Upon a quantum meruit, where the defendant pleaded a tender and 
paid money into court, it seems that he is not estopped to show a 
special contract. 


Tue plaintiff warranted the defendant “for the nonpayment 
of the sum of $60 due by account,” and recovered judgment for 
$14, from which the defendant appealed. The memorandum 
of the pleas in the county court was, “General issue; tender of 
$10.50; money paid into court.” In the county court the de- 
fendant obtained a verdict, and the plaintiff appealed. In the 
Superior Court a declaration was filed on a quantum meruit, 
whereby the plaintiff sought to recover for hauling fourteen 
sacks of salt. On the trial the defendant offered to prove that 

the salt was hauled upon a special contract for a less sum 
(433) than the plaintiff claimed under his quantum meruit. 

But his Honor, Judge Strange, thinking that the de- 
fendant, by paying money into court, had admitted the cause 
of action as set forth in the declaration, and had reduced the 
contest simply to the amount which the plaintiff could claim 
under the contract declared on, rejected the testimony. A ver- 
dict being returned for the-plaintiff, the defendant appealed. 


Nash and Devereux for the appellant. 
Badger for the plaintiff. 


Hatt, J. By the act of 1794, Rev., ch. 414, it is directed 
that all sums, and how due, shall be expressed in the warrants 
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which shall issue for them. The warrant which issued in the 
present case would sustain a count for money due the plaintiff 
in the manner in which the defendant admits he is his debtor. 
According to this understanding of the warrant, the defendant, 
in the county court, pleaded a tender with a profert. It follows 
that he has a right to give anything in evidence which is con- 
sistent with the state of the pleadings, and that he is not de- 
prived of this right by any gratuitous act of the plaintiff. If 
by filing a declaration in the Superior Court consisting of this 
solitary count, the plaintiff can deprive the defendant of a 
defense which he had already properly made, it should be con- 
sidered as a nullity. On this ground alone I think that the rule 
for a new trial should be made absolute. But if the question 
was upon the quantum meruit alone, I think the evidence 
should have been received, because the effect of a special con- 
tract, if proved, would be either to defeat the plaintiff upon 
that count or to fix the value of the work and labor claimed 
under it. In both of which cases the plaintiff would be en- 
titled to the money brought into court, although he might be 
subjected to the payment of the costs. But on this part of the 
case I give no opinion. 
Per Curtam. Judgment reversed. 





RICHARD B. JONES et ux. v. ISAAC TAYLOR. 
From Pitt. 


A person who enters into the possession of land under an equitable 
title, with the consent of the legal owner of the fee, acquires no 
estate of any kind or degree in it, and the legal owner may main- 
tain trespass quare clausum fregit for an injury. 


Trespass quare clausum fregit, and on the trial the case was 
that the plaintiffs, by their attorneys, had sealed and delivered 
the following instrument to one John C. Stanly: 

“Know all men by these presents, that we, Richard Jones and 
Frances Ann Jones, his wife, are held and firmly bound unto 
John C. Stanly in the just and full sum of four thousand three 
hundred and four dollars ($4,304) current money of the State 
aforesaid, to the payment whereof well and truly to be made to 
the said John C. Stanly, his executors, administrators, and 
assigns, we bind ourselves and our respective heirs, executors, 
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and administrators, jointly and severally, firmly by these pres- 
ents, sealed with our seals, and dated this 14 January, 1815. 

“The condition of the above obligation is such that whereas 
the said Richard B. Jones and Frances Ann Jones, his wife, by 
certain letters of attorney, under their hands and seals, have 
made and appointed William Blackledge, Esq., and Hugh Jones 
their agents and attorneys to sell and dispose of two certain 
tracts or parcels of land lying in Craven County, and on Neuse 
Road, near the town of New Bern, the one patented by Nicholas 
Rutledge in 1744, for 400 acres, the other by Jeremiah Vail, in 
1755, for 150 acres, more or less, in obedience to which letters 
of attorney the said William and Hugh have bargained and 
sold said tracts or parcels of land to the said John C. Stanly in 
fee simple at and for the price of two thousand and one hundred 
and fifty dollars, which said consideration the said purchaser 
has paid or secured to be paid: Now, therefore, if the said 
Richard B. Jones and Frances Ann, his wife, shall execute, 
seal, and deliver unto the said John C. Stanly, his heirs ‘or 
assigns, a good and sufficient deed and assurance to convey and 
assure said two tracts of land to the said John C. Stanly, his 
heirs and assigns, in fee simple absolute, in such manner and 
form as the acts of the General Assembly of the State of North 
Carolina require for the conveying and assuring of lands of 
feme coverts or married women, and shall also cause the private 
examination of said Frances Ann Jones as to the execution of 

said deed or assurance to be had, obtained, and recorded 
(435) in the manner required by the laws of North Carolina 

for the sale and conveyance of the real estate of married 
women, then the above obligation to be null and void; other- 
wise, to remain in full force, virtue, and effect.” 

The locus in quo was included within the boundaries of one 
of the patents mentioned in the condition of the bond. Directly 
after its execution Stanly, with the consent of Jones and 
Blackledge, entered into the premises and took actual possession 
of ‘the cleared land, which included a part of both patents, and 
continued the entire and exclusive possession of it, cultivating 
it and claiming and using the timber on every part of the land 
within the boundaries of the patents, although not within his 
inclosure. 

The trespass complained of was committed after the sale to 
Stanly, and before he had received a conveyance, viz., in Janu- 
ary, 1818, when the defendant, claiming title adverse to that 
of the plaintiffs, entered upon the land and cut and used several 
timber trees growing tliereon, but on the outer side of the fences 
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and inclosures of Stanly. Since the first entry of Stanly the 
plaintiffs have had no possession of the land, unless the posses- 
sion of Stanly is in law their possession, or unless they have a 
possession constructively by reason of their legal title. 

Upon tliese facts his Honor, Judge Ruffin, held the possession 
of the locus in quo to be in Stanly, and that the plaintiffs had 
not a possession sufficient to enable them to sustain this action. 
In submission to this opinion the plaintiffs suffered a nonsuit 
and appealed. 


Gaston and Badger for the plaintiff. 
Hogg for the defendant. 


Henpverson, J. I shall confine myself to a short dis- (437) 
cussion of the principles to be extracted from the au- 
thorities which have been cited. There cannot be a possession 
of lands without some estate in them. If one enter on my lands 
and oust me, he thereby gains an estate in them and puts an 
end to mine; for if he acquire it, I must lose it. It cannot 
exist in us both adversely at the same time. I may put an end 
to the adverse estate by action or entry, but it continues until 
an end is put to it. For trespasses, whilst in this state, the 
disseizor may bring his action; but I cannot, for I have no 
estate in the land; I have nothing but a right, not to the land, 
to speak properly, "put to an estate in the land. If one enter by 
my permission, and I grant him no estate in the land, by which 
is meant an interest recognized in the law, he may be my 
bailiff, my agent, my receiver, or my guest; but he is not my 
tenant. He does not divest me of my possession; he may hold 
the possession for me, but he does not hold it against me. That 
no estate—that is, interest in the land—is created by this per- 
mission to enter is evident from the fact that there is no writ 
in the register prescribed for it, in case it should be divested, 
whereby it may be restored. We find in the register a variety 
of writs for the owners of estates, by which they may be re- 
stored to them, but none for such a claimant as John C. Stanly. 
There are the various writs for the tenant in fee, in tail, and 
for life; and since the time of Edward IV. and Henry VII. we 
have used the ejectment as a remedy for the termor, not only to 
recover damages, but the term itself. On this subject more 
shall be said hereafter. It is absurd for the law to recognize 
an estate, or an interest in land, and yet not provide a mode 
for the recovery of that estate or interest, should it be lost. If 
Stanly’s interest is an estate, give it a name. Is it a fee sim- 
ple? An answer in the negative is at once given, and perhaps 
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(438) with some petulance. But it has more of the char- 

acter of a fee simple than of any other estate. The 
former owners, Jones and wife, consented that Stanly should be 
owner in fee, and unless upon the principle that the major 
includes the minor, it has not a single property of any other 
estate known in the law. To an estate at will, to which it is 
attempted to be reduced, it bears not the least resemblance; for 
if we take either the agreement itself or the understanding of it 
by the parties as our guide, we shall find that it was to con- 
tinue forever, instead of being determinable at the will of the 
parties; it was never designed that either of them should put 
an end to it at his pleasure. The same objections may be 
made to it as an estate from year to year. If it is a tenancy, 
what services are due? The reply made is that none were re- 
served; but if it is a tenancy, fealty is due of common right. I 
use the words tenant and tenancy in their modern acceptation, 
not in their feudal meaning. We may perplex ourselves in vain 
to find out a legal term to designate this interest, for it has in 
law no existence. It is unknown to the law; it is an equitable 
fee simple, and were it not for the notice of it in the courts of 
equity we should not, in the courts of law, be so perplexed with 
it. We should call it at law what it really is, a license to 
enter, which protects the person to whom it is given from an 
action for entering and occupying until the license is with- 
drawn. And although there is much said in the books on the 
subject, it amounts to only this: it protects the person both from 
an action of trespass quare clausum fregit, and the action of 
ejectment ; and this upon common-law principles. I suppose it 
is upon principles of policy for the encouragement of agricul- 
ture that such license cannot be withdrawn but upon reasonable 
notice, say six months, and that the occupier should have the 
emblements. This rule, however, does not affect the rights of 
the owners as to strangers. Astute as we may be to make the 
interest of Stanly something like an estate, something like a 

possession, to protect the person who thus enters under a 
(439) license from the actions of the owner, we have no such 

motive as regards strangers—mere wrongdoers. If we 
are governed by principlés of property, it is much more proper 
that the owner should bring the action than one who enters 
under a treaty for a purchase. From the contract, if it should 
be fulfilled, the owner is trustee for the purchaser. He there- 
fore recovers for the whole injury. There can be no doubt 
upon the question whether the damages are not awarded to the 
wrong person. But the purchaser’s claim to the damages is pro- 


290 











JUNE TERM, 1898. 





JONES v. TAYLOR. 





visional; the purchase may not be completed, and in such cases 
the wrong person may pocket the recovery. This uncertainty 
would perplex the jury, and they would necessarily be influ- 
enced by the probability of the purchase being completed or not. 

I have read, with great satisfaction, the very able opinion of 
Chief Justice Parker in the case of Starr v. Jackson, 11 Mass., 
519, and it is no objection that his argument would lead to 
the same result if there was a lease for years as it stood before 
the time of Edward IV. For until that time a termor had no 
estate, and consequently no possession in the lands—I mean 
such a possession as ousted that of the owner. As to the world, 
the landlord had the ownership and possession: As between 
termor and landlord, their relationship existed in contract—in 
agreement; nothing passed in the land. It is true, the termor 
had his action of ejectment for his ouster, but before that time 
I believe he could not sustain trespass quare clausum fregit. 
But should I be mistaken in this, it weakens the argument but 
slightly; if not, it is conclusive. 

Upon no principle can a mere tenant at will interfere with 
the lord’s right of sustaining the action for a permanent injury 
to the freehold. This reasoning by no means goes to deprive 
such an occupier from maintaining trespass against a wrong- 
doer, for ousting him from the possession, or from recovering 
for a trespass on things more immediately in his pos- 
session; as for entering the house or inclosure, or tread- (440) 
ing down his corn or grass, or pulling down trees neces- | 
sary for shelter, shade, fuel, or. repairs; and the right would 
also extend to a tenant at sufferance. But this is beside the 
owner’s right to the action; it does not affect that. I repeat it 
again, that it is the countenance which a court of equity gives 
to such purchasers which perplexes us. Strip it of that, and it 
presents the simple case of one who enters on lands by the 
license of the owner, which certainly protects him for all acts 
done under that authority; but, like all licenses, it is revocable, 
and does not interfere with the possession of the owner. 

We read of the plea of liberum tenementum for the landlord, 
but of none analogous to it for the termor. He defends his 
entry and possession under the estate of his landlord by show- 
ing a license or permission from him. Had he an estate recog- 
nized in the ancient law it would have prescribed to him a plea 
founded upon it. But we find that it gave him neither an 
action to recover his estate or interest nor g plea under which 
he might assert it. And it would be strange if the freeholder 
should lose his rights in the estate without another person’s 
acquiring them. I speak of the law as it stood before the time 


291 











IN THE SUPREME COURT. 


JONES Uv. TAYLOR. 





of Edward IV., when the owner of an estate and the freeholder 
were synonymous terms. That an estate in the land is neces- 
sary to support trespass quare clausum fregit, see the follow- 
ing cases: Hoe v. Taylor, Croke Eliz., 413, also Wilder v. 
Bridgewater, ib., 421. 


Hatt, J. It is contended on behalf of the defendant that 
the force of the trespass was spent upon John OC. Stanly, and 
only reached the plaintiffs as an injury in its consequences, and 
that therefore they are entitled to redress by an action on the 
case, and not by an action of trespass quare clausum fregit. 
This —— if Stanly stood between the parties as tenant of the 

and. 
(441) If Stanly was on the land vested with no rights or 

clothed with no authority whatever over it, his soli- 
tary existence upon it will not vary the rights of the parties 
nor the remedies by which those rights are to be asserted. It 
is therefore of importance to ascertain what the legal relative 
rights of Stanly are. I say legal rights, because we are exam- 
ining the question in a court of law. 

Stanly went into possession of the land by the consent of 
Blackledge and Jones, agents of the plaintiffs, and no doubt 
with the concurrence of the plaintiffs themselves. It was 
understood by all that the plaintiffs were under an obligation 
to make him a title to the land; but before that title was made 
he had no legal right either to the land or to the possession of 
it, which a court of law would notice, except that if an action 
of trespass was brought against him, he might justify under 
the license given him to enter, which would also protect his 
interest in the growing crop. In other respects, after the 
license to take possession had been countermanded and he had 
notice to depart, he was, in the view of a court of law, on the 
land as a stranger, and might be immediately ejected. If he 
was on the land as a tenant, either from year to year or at will, 
he had a title to the possession, and that title would be pro- 
tected by a court of law; he must have six months notice to quit, 
and unless that notice was given he could not be ejected. Such 
a possession, under such.a tenancy, would support an action of 
trespass, and while it existed the freeholder or owner of the 
land could not bring trespass, because, although the freehold 
was in him, he had not the possession of the land, which, either 
actual or constructive, is necessary to support the action. 
When, therefore, there is a possession supported by a legal 
right in one man, and the freehold or fee simple is in another, 
the latter cannot maintain trespass quare clausum fregit. So 
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if A, tenant for years, makes a lease at will to B, and B is 
ejected, A cannot have this action upon that ouster be- 

cause although the possession of B is the possession of A, (442) 
yet the trespass which is complained of must be against 

the actual possession, and that was in B. 2 Bac. Ab., 423, citing 
Roll., 3. But a person who is in possession, without any legal 
right, cannot maintain the action. 

I admit that any right which Stanly acquired by taking pos- 
session may be asserted by this form of action in a court of law 
as if a mere positum pedis trespass was committed upon his crop 
or upon his inclosure. In fact, Stanly is in possession only 
under an equity, which this Court cannot notice, although in a 
court of equity he is considered as tenant in fee simple. But 
this equity does not divest the plaintiffs of that constructive 
possession which is necessary to maintain this action, especially 
as Stanly had no special occupancy of the trees on which the 
trespass was committed. I think the nonsuit should be set 
aside and a new trial granted. 

Per Curtam. Judgment reversed. 








MARY GREGORY v. JOHN HAUGHTON, administrator of 
STEPHEN R. HOOKER. 


From Halifax. — 


1. Where the plaintiff fixes the defendant with assets for a part of 
his claim, he recovers that amount of assets and all costs, and is 
entitled to judgment quando for the residue. 


2. If judgment quando is not entered up at the trial term, it may be 
afterwards, nunc pro tunc, if the third persons be not injured 
by it. 


See same case, 4 N. C., 14, 215; 6 N. C., 250; 8 N. C., 394. 
The plaintiff on the Spring Circuit of 1825 obtained a verdict 
for £81 8s. 5d. She fixed the defendant with assets to the 
amount of ten shillings, for which, and all costs, execution was 
awarded; but there was no entry of judgment quando for the 
residue of the sum founded by the jury. 

The plaintiff, according to a previous notice, moved (443) 
at Spring Term, 1827, for judgment quando, to be en- 
tered nunc pro tunc. This was opposed by the defendant, but 
was allowed by his Honor, Judge Ruffin; whereupon the de- 
fendant appealed. 
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Gaston for the plaintiff. 
Hogg and Badger for the defendant. 






Tartor, C. J. The principles of pleading at common law 
do not authorize a judgment quando against an administrator 
where issue is taken on the plea of plene administravit and it is 
found in his favor. The defendant is then out of court, and the 
plaintiff is forever concluded. The rule established in Mary 
Shipley’s case, 8 Rep., 134 b., that upon such a plea the plain- 
tiff may immediately take judgment of asset quando continues 
to be the law at this day; and the form of replication to such a 
plea shows that the plaintiff must admit the truth of it to entitle 
him to such a judgment: 2 Chitty, 613. If he takes issue 
upon the plea he is bound to prove that the executor has some 
assets in his hands, and, having done so, he is then entitled to a 
like judgment for the residue of the debt which there are not 
present assets to pay. It is on this ground that the plaintiff 
was entitled in this case to a judgment quando, and as it was 
omitted at the term of trial, and it does not appear that there 
are any third persons likely to be injured by the amendment, it 
is reasonable and just that it now be made. The case of Mara 
v. Quin, 6 Term, 1, furnishes an example of a judgment being ; 
amended so as to attach upon the assets received between the 3 
time of suing out the writ and the judgment. 

Per Curtram. Judgment affirmed. 


Approved: Brady v. Beason, 28 N. C., 425. 

































ARCHIBALD McEACHIN et al. v. WILLIAM C. McFARLAND et al. 






From Richmond. 





A levy upon land under a justice’s judgment, made more than three 
months after the date of the execution, being void, a sci. fa. 
_ against heirs founded on it was dismissed. 


Tue plaintiffs obtained a judgment quando against the execu- 
tors of Duncan McFarland, before a magistrate, who found the 
plea of fully administered in favor of the defendants. An exe- 
cution on this judgment issued on 6 February, 1826, which was 
renewed on 8 July following. On 15 January, 1827, the re- 
newed execution was levied upon the land which had descended 
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to the heirs of Duncan McFarland, the present defendants, 
who were brought into court by writ of scire facias under the 
act of 1791, Rev., ch. 352. 

On the last circuit his Honor, Judge Norwood, dismissed the 
sci. fa. on account of the irregularity in the levy, and the 
plaintiffs appealed. 


No counsel for either party. 


Hatt, J. The act of 1803, Rev., ch. 627, directs that all 
executions issued by a justice of the peace shall be made return- 
able within three months, and that in case it is not discharged, 
another execution shall be issued for what appears to be due. 
The execution in this case was renewed on 8 July, 1826; but it 
was not only not returned within three months, but it was 
executed after their expiration, viz., on 15 January, 1827, more 
than six months after it had issued. I therefore think the 
judgment of the Superior Court should be affirmed. 

Per CurtaM. Judgment affirmed. 








WILLIAM ANDERSON vy. JOHN H. HAWKINS. 
From Franklin. 


1. Acts and declarations are not evidence against one who was not a 
party or privy to them. 


2. Therefore, where the question was whether A had refused to 
guarantee a bank note to B, it was held, Henderson, J., dissent- 
ing, that the refusal of A to guarantee the same note, on offering 
it to C immediately before it was passed to B, but not in his 
presence, was res inter alios acta and inadmissible. 


Arter the new trial had in this case, 10 N. C., 568, it came 
on to be tried before his Honor, Judge Martin, on the last cir- 
cuit, when the question was whether the defendant had not 
refused to guarantee as genuine a bank bill he had passed to the 
agent of the plaintiff, and which had turned out to be forged. 

The defendant called a witness who swore that he was pres- 
ent when the note was passed to the agent, and that the defend- 
ant then told him that if he took it he must do so at his own 
risk. This statement was denied by the agent, who swore that 
no such conversation took place, and that the witness who de- 
posed to it was not present when the note was passed to him. 
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The defendant then offered to prove that immediately before 
the transaction deposed to by the plaintiff’s agent, he, the de- 
fendant, had offered the note to one Mitchell, and had refused 
to guarantee it unless Mitchell paid him a premium for the 
bill and his guarantee. Neither the plaintiff nor his agent was 
present at the time of the conversation. The presiding judge 
rejected the testimony. 

A verdict being returned for the plaintiff, the defendant 
appealed. 


Badger for the plaintiff. 
Seawell and W. H. Haywood for the defendant. 


(446) Tayror, C. J. A person who receives a bank bill 

takes upon himself the solvency of the bank, but he who 
pays or exchanges it guarantees the bill to be genuine. This is 
the general law of the land, subject to which the parties must 
be presumed to have acted if nothing passed between them at 
the time of the contract. But a witness was introduced in this 
case who testified on behalf of the defendant that the latter told 
plaintiff’s agent at the time of the contract, the agent who made 
it, that if he took the bill he must do so at his own risk. On 
the other hand, the plaintiff’s agent who made the contract 
testifies that no such conversation passed, and that he did not 
even see the witness who deposed to it, present at the time. 

Evidence was then offered on the part of the defendant of a 
conversation of the defendant’s respecting this bill, to wit, that 
of Mitchell, to whom, he offered it; if he took it at par it would 
be at. his own risk; if defendant guaranteed it he was to have a 
premium. This conversation is stated to have taken place in a 
storehouse immediately before the conversation given in evi- 
dence by the plaintiff’s agent, and in the absence of the plain- 
tiff and his agent. The record states this confusedly, and I 
have nearly transcribed it, but I understand it to have been 
that the defendant told Mitchell he would not guarantee it 
without a premium; that if he would not give a premium he 
(Mitchell) must take the bill at his own risk. 

This evidence was rejected by the court, and the question now 
presented is, Was the evidence properly rejected or not? I am 
of opinion that it was properly rejected. 

Without this evidence, and supposing the credibility of the 
two conflicting witnesses to be equal, which I must take for 
granted, the case stands upon the legal implication that the 
defendant guaranteed the bill and is liable to compensate the 
plaintiff, since it turned out to be a counterfeit. 
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It is a rule of morals as well as of legal construction (447) 
that a contract is to be carried into execution in that 
sense in which the promisor apprehended at the time the 
promisee received it. It is not the sense, says a writer of much 
observation, in which the promisor actually intended it that 
always governs the interpretation of an equivocal promise; 
because at that rate a man might excite expectations which he 
never meant, nor would be obliged to satisfy. Much less is it 
the sense in which the promisee actually received the promise; 
for according to that rule the promisor might be drawn into 
engagements which he never meant to undertake. It must 
therefore be the sense (for there is no other remaining) in 
-which the promisor believed that the promisee accepted his 
promise. And this, says he, will not differ from the actual 
intention of the promisor, where the promise is given without 
collusion or reserve. Paley, 96. 

The application of this rule of natural justice appears to me 
to be decisive of this question. For which interpretation did 
Hawkins apprehend that Anderson put upon the contract? 
Clearly, as nothing passed between them in explanation, dis- 
- charging Hawkins from his guarantee and placing the risk on 
Anderson, Hawkins must have believed that Anderson expected 
to be indemnified in the event of the note proving to be a 
counterfeit. But if this evidence is admissible, the rule is 
inverted, and Anderson is bound, not as Hawkins thought he 
conceived himself to be, but as a secret intention of Hawkins, 
which Anderson had no means of exploring, designed he should 
be. 

It is argued in support of the admissibility of the evidence 
that it is a fact connected with the case; that the jury may draw 
their own inference from it, and as the scales of evidence hang 
in equilibrio, the introduction of this fact will make one of 
them preponderate. 

But this argument is met by a stubborn and most wise and 
salutary rule of law, that the acts and declarations of 
others are not admissible in evidence against any one, as (448) 
affording a presumption against him, in the way of ad- 
mission or otherwise. A man’s privity to the acts and declara- 
tions of another may authorize the inference of his assent, 
and operate as an admission against himself. But where he is 
utterly a stranger to them, no inference or presumption can 
justly be made against him, founded upon his own admission 
or conduct. Were this evidence admissible, Anderson would 
certainly be bound by the declaration and act of Hawkins, to 
which he was no wise privy, and to which if he had been privy 
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the presumption is he would not have made the contract in the 
manner he did. The only inference the jury could derive from 
the evidence is that Hawkins did not intend to guarantee the 
bill; but is it not contrary to the most obvious principles of 
justice that Anderson should be bound by the secret intentions 
of Hawkins, which intentions ‘were contradicted by his con- 
duct? The irrelevancy of the evidence is not the only objection 
to it, for that might do no other mischief than needlessly con- 
sume time, but its tendency is to impair the rights of Anderson 
by the res acta between Mitchell and Hawkins. 

The argument that according to the ordinary motives of 
human conduct it is incredible that Hawkins should have passed 
the bill to Anderson with a guarantee, when he had a few min- 
utes before demanded a premium for one, is answered in a 
manner satisfactory to my mind: that to establish such a prin- 
ciple of evidence would enable men knavishly disposed to create 
evidence for themselves by making an offer to one person dif- 
ferent from a contract they would immediately afterwards make 
with another, and then adduce such evidence to destroy the 
contract actually made. In every view I have been able to 
take of the case I am compelled to believe that there ought not 
to be a new trial. 


(449) Hatt, J., concurred with the Carer Justice. 


Henverson, J., dissentiente. This evidence can be rejected 
only on the ground of its irrelevancy. There is no dispute as 
to the competency of the evidence by which the fact was to be 
proved. That fact is relevant which tends to elucidate the 
point in issue, or from which a rational inference can be drawn 
in relation to it. In this view of the case it is entirely imma- 
terial whether Anderson or his agent was present when Hawk- 
ins made the offer to Mitchell. Their presence does not affect 
the existence of the fact. If the evidence tended to impose 
upon Anderson terms or conditions which did not arise out of 
his contract or, what is the same, out of the transaction, then 
his presence would be all-important, for it would be unjust to 
vary or change his contract without his consent; and, if he 
knew not of this previous conversation with Mitchell, to super- 
add it to his engagement would be to do so without his con- 
sent, and consequently would be an act of injustice. But the 
difficulty in the case is what his contract was. Hawkins alleges 
that upon the exchange of the bank note he expressly refused to 
guarantee it without a premium. The agent of Anderson in 
this transaction swears that he did not expressly refuse to make 
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the guarantee, inasmuch as nothing was said in relation to it. 
Hawkins proves by a witness who says that he was present when 
the exchange was made, that he (Hawkins) did expressly refuse 
to make the guarantee. Hawkins asks to have this fact thrown 
into the scale on his side (contending that it weighs some- 
thing), to wit, that upon a treaty of exchange of the same note 
with Mitchell, which took place a few moments before the ex- 
change with Anderson, he expressly refused to make the guar- 
antee without a premium, on terms precisely the same in all 
other respects with those on which Anderson allows he after- 
wards closed with him; and therefore he asks the jury to believe 
the assertion of his witness; as he (Hawkins), judging by the 
ordinary motives of mankind, would not demand a 
premium in the one case and omit to do so in the other, (450) 
in transactions so much alike that they may well be 
termed identical. He contends that there was no motive or 
inducement so to act, and it is therefore probable that he did 
not so act. In this view of the case, the absence of Anderson 
or his agent is unimportant. Irrelevant facts are those which 
do not relate to the issue, those from which a rational inference 
cannot be drawn in relation to it. They are rejected, there- 
fore, upon two grounds: that an examination into them would 
be an unnecessary consumption of time, and, secondly, that they 
tend to mislead the jury by holding out to them false lights. 
The court therefore rejects all testimony which does not tend to 
throw light upon the subject—every one from which the jury 
cannot draw a rational inference in relation to the issue or 
which would tend to mislead. But if they are of an opposite 
character, if they do throw light on the issue, if they do not 
tend to mislead the jury, but are such that a rational inference 
can be drawn from them, they are to be thrown into the scale 
and weighed by the jury. It is the province of the court to 
determine the question whether they may have any weight, and 
of the jury to ascertain how much that weight is. Nor is it 
required that the fact be of such a nature that the jury must 
draw an inference from it; it is sufficient that they may do so. 
In this case, were it the law that on the exchange of a bank 
note no implied guarantee arose that the note was genuine, but 
it required an express promise to create one, the inference would 
be stronger in favor of Hawkins; it is much weakened, to be 
sure, but not destroyed by the law being otherwise. But 
although weakened, it yet may weigh something, and should 
therefore have been considered by the jury. 
T think that there ought to be a new trial. 
Per Curtram. Judgment affirmed. 
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(451) 
WILLIAM LENOIR, Chairman, v. JAMES WELLBORN and others. 


From Wilkes. 


1. By the act of 1819 (Rev., ch. 499), the sheriff who is in office on 
the Ist day of April in each year is bound for the taxes col- 
lectible during that year, although his term may expire before 
they can be collected. 

2. Therefore, where a sheriff was elected after the 1st day of April, 
and resigned in February ensuing, he is not liable for the collec- 
tion of any taxes. 


Dest upon the official bond of George G. Witherspoon, as 
sheriff of Wilkes, the condition of which was “that the said G. 
G. W., sheriff, ete., shall settle with the county trustee for the 
county, jail, and poor taxes for the year 1821, in the time pre- 
scribed by law.” 

The breach assigned was that G. G. Witherspoon had not col- 
lected the taxes imposed in the year 1820. 

On the trial a verdict was taken for the plaintiff, subject to 
the opinion of the court upon the following case: 

G. G. Witherspoon was elected in April, 1821, when he gave 
the bond on whieh this suit was brought; he held the office of 
sheriff until the ensuing February term of the county court, 
when he tendered his resignation, which was duly accepted and 
a successor appointed. 

At April Term, 1821, sundry taxes were imposed for 1820, 
and at the same term, in 1822, sundry others for 1821, when 
the court directed that the tax books for 1821 should be deliv- 
ered to the successor of G. G. Witherspoon. At April Term, 
1821, the tax list for 1820 had been delivered to one Thomas 
Witherspoon, who was the predecessor of G. G. Witherspoon, 
Thomas Witherspoon being at that time acting sheriff. 

No tax lists were ever delivered to G. G. Witherspoon, and 

his election took place after the first day of April, 1821. 
(452) Upon this case his Honor, Judge Norwood, set aside 

the verdict and directed a judgment to be entered for 
the defendants, from which the plaintiffs appealed. 


Wilson for the plaintiff. 
No counsel for the defendants. 


Taytor, C. J. The question in this case is whether the sure- 
ties for G. G. Witherspoon, late sheriff of Wilkes, are liable for 
the taxes of 1820, by virtue of their bond. It appears from the 
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record that Witherspoon was elected sheriff at April session, 
1821, and that the bond is conditioned for the taxes therein 
specified for the year 1821. To make the sureties responsible 
for any other taxes than those would be going beyond the bond. 
But the taxes laid in 1821 were collected only in 1822, with the 
exception of the case where persons were about to remove to 
avoid the tax; before that period the sheriff for 1821 had no 
power to act in that respect, and when that time arrived, he had 
resigned the office, as he is permitted to do by law. “The 
respective sheriffs are to proceed, after the first day of April 
in each and every year, to collect the taxes.” Act of 1819, 
Rev., ch. 999. Under the true construction of this act, the 
right to collect the taxes does not attach in the sheriff unless 
he remain in office after the first day of April, nor consequently 
can responsibility attach to his sureties. The consequence of a 
different construction would be to make two different sets of 
securities liable for the taxes of 1820, viz., the sureties of 
Thomas Witherspoon, who was sheriff for that year, and who 
remained in office until after 1 April, 1821, and to whom the 
tax bills were then delivered, and the present defendants, the 
sureties of G. G. Witherspoon. By thus remaining in office 
until the right to collect began, Thomas Witherspoon was 
bound to settle with the comptroller in October, 1821, and 
although out of office, is invested with various powers to 
enforce the collection of taxes. Acts of 1801, ch. 570; (453) 
1814, ch. 872; 1819, ch. 999. 

The county court entertained a correct opinion of the orderly 
mode of proceeding, for they directed the tax bills to be deliv- 
ered to the successor of G. G. Witherspoon, because he was in 
office when the tax became collectible; and the bills of 1820 
were delivered to Thomas Witherspoon, because he was in office 
in 1821. 

The act of 1819 can only mean that thé sheriff then in office 
shall proceed to collect the taxes; not any one who had been 
sheriff during the preceding year; for then, if there had been 
several, which shall be selected? By confining it to this period 
much confusion is avoided; and though the sheriff should not 
be reélected, or should resign immediately after his election, he 
may proceed nevertheless to collect the taxes, that the public 
may be secured and his sureties indemnified. I am, therefore, 
of opinion that the judgment appealed from was correct. 

Per Curtam. Judgment affirmed. 


Approved: Dickey v. Alley, post, 455. 
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DAVID DICKEY,-Chairman, v. JOHN H. ALLEY et al. 
From Burke. 


1. A sheriff who was elected in January, 1820, and to whom before 
the ist of April ensuing the tax lists for 1819 were delivered, is 
bound for their collection. 


2. If a sheriff is elected after the 1st of April, and voluntarily re- 
ceives from his predecessor the tax lists then collectible, is he 
bound to collect them? Quere. 


Desr upon the official bond of Frederick F. Alley, sheriff of 
Rutherford, dated 12 January, 1820, with a condition that he 
should collect the “county taxes due for 1819.” The breach 
assigned was the nonpayment of those taxes. Alley was re- 

elected sheriff at the date of the bond, having held the 
(454) office for the preceding year. The tax lists for 1819 

were delivered to him some time between his reappoint- 
ment in January, 1820, and the 1st of April ensuing. 

Upon this evidence his Honor, Judge Norwood, thinking that 
the defendants were not bound for the taxes of 1819, directed a 
nonsuit, from which the plaintiff appealed. F 


No counsel for plaintiff. 
Wilson for defendants. 


Henverson, J. The acts of Assembly which regulate the 
collection of the revenue are rather obseure, and in some points 
apparently contradictory; but I believe they are capable of 
being reconciled. A full exposition of them was given by the 
Chief Justice a few terms ago, in Fitts v. Hawkins, 9 N. C., 
394. I would only add to that case that it is the duty of the 
sheriff who is in office, on or after the first day of April in each 
year during the time that the taxes are collectible, to collect 
those then due, provided the lists are delivered to him. I be- 
lieve I shall be better understood by stating a case or two. A. 
is in office on 1 April, he goes out on 1 May. The list of taxes 
due on 1 April have been delivered to him, either before 1 
April or before 1 May, that is, while in office; he is bound to 
collect those taxes; where .the lists have not been delivered to 
him, he is not bound. A. is appointed to office at any time 
during the period in which the taxes are collectible, say on 1 
May. The lists for taxes then collectible, due on first day of 
the preceding April, are delivered to him, not having been de- 
livered to his predecessor; he is also bound to collect them. 
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Should they have been delivered to his predecessor, I do not 
think that he is bound to receive them; but should he do so, I 
think that he is bound to collect them; for he may receive and 
execute process which his predecessor delivers over to 
him, and I can see no reason why he cannot receive the (455) 
tax lists. Should he be reappointed during the time of 
collection, say in May, he continues to collect under his former 
appointment, because unless in cases of necessity the act shall 
be entire, for it would be very inconvenient to divide it. Great 
difficulty would arise in ascertaining how much to charge to one 
set of sureties and how much to another. And the law, to avoid 
confusion, during the time the taxes are collectible, that is, 
before the day of the sheriff’s accountability, gives him power 
to collect them, although his office may expire before that 
period. I wish it understood that I am not satisfied on the 
point mentioned above, as to the liability of the new sheriff if 
he should take the lists from the old sheriff who was in office 
on the first day of April. I mention it that the point may be 
settled. I know of no adjudication on the subject. 

In this case Alley being in office on the first day of April, 
and the tax lists having been delivered to him, he was bound to 
collect the taxes due in 1819. 


Tartor, C. J. According to the view taken of the subject 
in Lenoir v. Wellborn, ante, 452, I apprehend that the defend- 
ants are liable for the taxes of 1819, as well because their bond 
so stipulates as because Alley was in office in 1820, when the 
taxes became collectible, and was consequently bound to collect 
them. As Alley had also been sheriff for the year 1819, the 
more regular way would have been for him to give a bond, at 
the time of his appointment, for the collection of the taxes; 
but there is no reason why a bond subsequently given, condi- 
tioned to do that which the law had previously imposed upon 
him as a duty, should not be obligatory. The nonsuit ought to 
be set aside. 

Per Curtam. Judgment reversed. 
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(456) 
JOHN GRANBERY, executor of JOHN H. FRAZIER, v. JAMES G. 
MHOON et ux. 


From Northampton. 


1. A judgment of the county court deciding who is executor of a will, 
is conclusive upon all other courts, and cannot be examined, 
although it be erroneous. 


2. Therefore a copy of the will need not be attached to the letters 
testamentary, or produced, when they are given in evidence. 


38. Slaves of an infant feme pass to her husband, jure marito, although 
they were hired out by her guardian before the marriage, and 
the husband died during the term. 


Detinvue for several slaves, tried before his Honor, Judge 
Daniel, on the Fall Circuit of 1827. The plaintiff claimed as 
executor of John H. Frazier, and on the trial produced the fol- 
lowing instrument: 

“Tt having been certified to us that John H. Frazier, late, 


etc., is dead, and having made his last will and testament in 
writing, a copy of which is hereunto annexed, and therein ap- 
pointed James Granbery executor thereof, who was duly quali- 
fied and took upon himself the burthen of the execution thereof : 
these are therefore to authorize and empower the said J. G., 
ete.” 

No copy of the will was annexed to the letters, neither was 
one offered in evidence. 

It was objected by the defendant that a copy of the will was 
a necessary part of the plaintiff’s title, and that the negroes in 
question did not, of course, vest in him if Frazier had title, 
solely because he had proved the will and qualified as executor. 
His Honor reserved the question and the plaintiff went on with 
his case, when it turned out that the slaves in dispute were the 
property of one Lucy Granbery, a minor, and were on 1 Janu- 
ary, 1820, hired out by her guardian for one year. In April, 
1820, Lucy Granbery intermarried with the plaintiff’s testator, 
who died in the month of August following, leaving his wife 

surviving. The negroes never were in the actual pos- 
(457) session of the plaintiff’s testator, but continued in that 
of the persons who had hired them from the guardian of 

the wife in January previous. 

The defendant Mhoon intermarried with the widow of the 
plaintiff’s testator. 
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His Honor instructed the jury that upon these facts the ne- 
groes never vested in the plaintiff’s testator, and that the defend- 
ants were entitled to a verdict, which being returned accordingly, 
the plaintiff appealed. 


Gaston for the plaintiff. 
Hogg and Badger contra. 


Henverson, J. It is not to be controverted that an executor 
derives all his powers from the will. But whether there is a 
will and who is the executor thereof are matters of ecclesiastical 
cognizance, and consequently the decision of the ecclesiastical 
courts on the subject is conclusive. They adjudicate that this 
is the will of A. and that B. is the executor thereof; and when 
in other courts it is necessary that B. should sustain the char- 
acter of executor, that adjudication is conclusive. The will is 
therefore improper evidence of that fact, for that adjudication 
is the only evidence competent’ to prove it. Suppose from the 
words of the will it’is matter of doubt whether A. or B. is 
executor, and that court should decide in favor of B. If the 
probate of that will should be offered in evidence in another 
court and the whole will as well as the adjudication set forth, 
such other court, whatever it might think upon the subject, 
would be bound to consider B. as the executor. The will, there- 
fore, was entirely unnecessary to be produced in court; for 
whatever were its provisions, it could not affect the decision of 
the cause. The only question, therefore, which can arise in 
this case in regard to the plaintiff’s character as executor is 
this, Do the letters testamentary, or the certificate offered in this 
ease, prove that fact? I think that they do. It is a 
testimonial given by the court that they have adju- (458) 
dicated the plaintiff to be the executor. It is wholly 
unnecessary to append a copy of the will to such a testimonial, 
for it can answer no purpose. It does not follow by any means 
that this certificate or letters testamentary are the only means 
by which it can be shown who is an executor. The adjudica- 
tion can be proved by the production of the original records or 
minutes of the court, if they are shown to be such, or a copy 
under the seal of the court (as I take this to be, not a bare cer- 
tificate), or by a sworn copy when offered to a jury as in this 
ease, or by any other means by which the proceedings in one 
court are given in evidence in another, with this difference: 
when offered in evidence to the court, as under a profert, the 
record must be in that form which proves itself, that is, the 
original, proved to the court to be such, or a copy under the 
seal of the court. 
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The county court in this State, to which has been transferred 
the probate of wills, stands in the place of the ecclesiastical 
court of England, and what has been said in regard to the latter 
applies to the former. 

As to the other point in this case, it falls completely within 
Whitaker v. Whitaker, ante, 310. The plaintiff is therefore 
entitled to a new trial. The defendant is not entitled to a non- 
suit, for the evidence was properly received. 

Per Curtam. Judgment reversed. 


Approved: Navigation Co. v. Green, 14 N. C., 434; Petti- 
john v. Beasley, 15 N. C., 512; Miller v. Bingham, 36 N. C., 
423; London v. R. R., 88 N. C., 584; Pendleton v. Dalton, 92 
N. ©., 185. 


















(459) 






WILSON B. HODGES, administrator of JOHN MARRINER, v. 
HENRY N. JASPER. 






From Washington. 






The court in which an issue of devisavit vel non was finally tried is 
the proper one in which to demand a reprobate, and where the 
trial was in the Superior Court, a demand of reprobate in the 
county court was held to be erroneous. 












THis was an issue of devisavit vel non. On the trial it ap- 

peared that the supposed will had been offered for probate at 

October Term, 1804, of Tyrrell County Court, when an issue 

was made up, which by appeal was finally tried in the Superior 

Court for the district of Edenton, where the will was estab- 

lished. It remained undisturbed until the Spring Term, 1849, 

of Chowan Superior Court, when the defendant in the present 

issue filed a petition for a reprobate, upon which, at Spring 

| Term, 1821, Badger, J., set aside the former probate, and 

directed an issue of devisavit vel non to be tried in that court. 

On the next Spring Circuit, Paxton, J., thinking that the Su- 

perior Court of Chowan had not jurisdiction to try the issue, 

| set aside that part of the former order directing the trial to be 

| had in that court. The supposed will was then offered for pro- 

| bate in Tyrrell County Court, when the present issue was made 

up, tried, and carried by appeal to the Superior Court, and 
' then removed to Washington. 

Before the trial in the court below the defendant insisted 

that the county court of Tyrrell had no jurisdiction to take the 
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probate, but that it should have been demanded in the Superior 
Court of Chowan, where the record of the former trial re- 
mained. His Honor, Judge Donnell, reserved the point, but 
did not decide it, as the defendant obtained a verdict. The 
cause came here on the appeal of the plaintiff upon other points 
which it is unnecessary to notice. 


Badger for the plaintiff. (460) 
Gaston and Hogg for the defendant. 


Per Curtam. The demand of probate must be dismissed, for 
that it should have been made in Chowan Superior Court, as 
the court in which the will was established. It was the judg- 
ment of that court to which the case was regularly removed 
that established it, and not the judgment of the court in which 
it was first offered for probate; the judgment of the latter was 
vacated or annulled by the appeal. It would have been desira- 
ble to the Court that the parties should have agreed between 
themselves on some county for the trial of the matter in con- 
troversy, to prevent a further accumulation of costs, and we 
have accordingly advised it to them; but as they have not 


accommodated it, we are constrained reluctantly to render the 
above judgment. 


Cited: Sawyer v. Dozier, 27 N. C., 97. 





ROBERT H. SMITH v. WILLIAM B. SHEPARD. 


‘ 


From Perquimans. 


1. If a question of law be improperly submitted to a jury, and they 
decide it correctly, a new trial will not be granted. 


2. The obligor must show, either that he has fully complied with the 
condition of his bond or has offered to do so. Therefore a condi- 
tion to convey an equal and fair portion, a half of a certain tract 
of land belonging to the obligor, is not performed by an offer to 
convey a certain tract by metes agd bounds, without proof of 
title or the fairness of the division. Neither is the condition 
performed by an offer to convey an undivided interest less in 


quantity. 


3. If damages are given beyond the penalty, and that is the only 
error on the record, the judgment will be reversed as to the ex- 
cess alone. 
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Dest upon a bond for $3,000, dated 21 April, 1824, with the 
following condition: -“That W. B. Shepard shall, as soon as 
the thing is practicable and the situation of the country will 


admit, convey in fee simple to R. H. Smith one equal and fair — 


portion, a half of a tract of land of 3,000 acres belonging to 
said Shepard and lying on the Obian River in the State of 
Tennessee.” . 

The pleas were, “Conditions performed and not broken, and 
tender and refusal.” 

On the trial the defendant proved the tender of two deeds to 
the plaintiff before the commencement of the action. The first, 
dated 8 March, 1825, assured to the plaintiff in fee a tract of 
land “lying and being in the State of Tennessee in the county 
of Weakly, on the middle branch of the south fork of the Obian 
River, being a part of two patents granted to John G. and 
Thomas Blount, beginning, etc., containing 1,500 acres.” 

By the second deed, dated 18 April, 1825, a tract of land was 
conveyed to the plaintiff in fee, described as “one undivided 

half of the ninth part of a tract of land in the State of 
(462) Tennessee, beginning, etc., on the south fork of the Obian 

River, running thence, etc., containing, by estimation, 
24,000 acres.” 

It was in proof that the defendant had title to one-ninth of 
the land described in the last recited deed, that the land had 
been identified before the summer of 1824, and that the county 
of Weakly, within which the land was situate, had been estab- 
lished at that time, and courts of justice opened therein. 

His Honor, Judge Martin, left it to the jury to determine 
whether the tender of the deeds was in substance and effect a 
tender of such a conveyance as was required by the condition of 
the bond, and informed them that they were to inquire into the 
value of the land, and were at liberty to give interest upon that 
value, provided it did not, with the damages, exceed the penalty 
of the bond. The jury returned a verdict for the plaintiff to 
the amount of the penalty, and gave interest thereon from the 
date of the writ, whereupon the defendant appealed. 


Gaston for defendant. 
Hogg and Badger for plaintiff. 


(463) Henperson, J. I think very clearly that the question 

whether the deeds tendered were such as the condition 
of the bond required, was one of law; for what were the obliga- 
tions of the defendant was a question of law, and the deeds 
being offered in performance of those obligations, the same 
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tribunal therefore should decide both. What ought to be done 
was a question of law; what had been done one of fact. But as 
the jury came to the proper conclusion, the judge was right in 
, refusing a new trial. 

The bond required an equal and fair portion, a half of a tract 
of 3,000 acres, belonging to the said Shepard and lying on the 
Obian River in the State of Tennessee. The deed of 8 March, 
1825, was for 1,500 acres lying in the State of Tennessee in the 
county of Weakly, on the south fork of the Obian River, being 
part of two patents, granted, ete. This may be a part of the 
lands owned by Shepard at the date of the. bond and it may be 
an equal and fair portion, a half of a tract of 3,000 acres; but 
these facts do not appear. Shepard may not have owned the 
land at the date of the bond; it may not be half of a 3,000-acre 
tract, and, if it is, it may not be an equal and fair portion. It 
may be the most inferior part; non constat, therefore, that the 
obligations of the bond were offered to be performed. As to 
the deed of 18 April, 1825, it is still more defective. It is 
deficient in quantity, and it has all the defects before pointed 
out, except that as tenant in common the grantee would be 
entitled to a fair partition. It is for one-half of one-ninth of 
24,000 acres, less by nearly 160 acres than Shepard was bound 
to convey. 

But as the jury assessed the damages beyond the penalty of 
the bond, and as a judgment has been rendered according to 
the verdict, the judgment must be reversed as to such excess in 
damages. The judgment therefore is that the plaintiff 
recover $3,000, with interest thereon from the rendition (464) 
of the judgment in the court below, with costs to that 
court. This Court having reversed in part the judgment of 
the Superior Court, the plaintiff must pay the costs here. 

Per Curtram. Judgment affirmed. 


Cited: Hathaway v. Hinton, 46 N. C., 243; Brock v. King, 
48 N. C., 45; Chaffin v. Lawrence, 50 N. C., 179; Terry v. R. 
R., 91 N. C., 236. 
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ATHA LINDSEY v. BARTHOLOMEW LEE. 
From Johnston, 


1. New trials for surprise can only be granted in the Superior Courts, 
and a refusal to grant one, being the exercise of a discretionary 
power, cannot be examined upon appeal. 

2. Notice to a particular agent to take the deposition of a nonresident 
witness to be read absolutely is not supported by a rule authoriz- 
ing notice to that agent to take the deposition of the same witness 
de bene esse, the witness being at the granting of the rule a resi- 
dent of this State. 


Ts was an issue of devisavit vel non as to the supposed will 
of one Burchet Lee. The cause originated in Sampson and 
had been removed to Johnston. 

On the trial the plaintiff offered to read absolutely the depo- 
sitions of one John Lindsey, taken in the State of Tennessee, 
which was objected to by the defendant, as the notice of taking 
it had not been served upon him, but upon one Caleb Lindsey, 
who was not a party to the suit. In order to justify the notice 
to Caleb Lindsey, the plaintiff produced the following rule of 
Sampson Superior Court: “Ordered, that a commission issue 
to take the deposition of John Lindsey, on giving Caleb Lind- 
sey twenty days notice. Deposition to be read de bene esse.” 
But his Honor, Judge Martin, thinking that the order was 
intended for taking the deposition of a resident witness, to be 
read only de bene esse, and not that of a witness residing in 
another State, to be read absolutely, rejected the deposition. 
Whereupon the plaintiff submitted to a verdict against him, 

John Lindsey being the subscribing witness, and moved 
(465) for a new trial, first, on the ground of surprise, and 

secondly, because of error in rejecting the deposition. 
His Honor discharged the rule, and the plaintiff appealed. 


W. H. Haywood for the plaintiff. 
Badger contra. 


Henverson, J. It is argued that the judgment in this case 
be reversed, first, on the ground of surprise; secondly, because 
the deposition of John Lindsey was improperly excluded. 

Upon the first ground this Court cannot act; it is matter 
addressed to the discretion of the judge below, over which we 
have no control. As to the second ground, we concur in the 
opinion of the judge that the deposition ought to be rejected. 
Notice to take it ought to have been served on the parties or on 
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their agent. It does not appear that Caleb Lindsey was either 
their general agent or agent to receive notice to take this or any 
other deposition, except that of John Lindsey, de bene esse, 
under a rule made in Sampson Superior Court while the cause 
was there. The rule was special and contemplated the taking 
of a deposition of another character and at a different time 
and place from the one offered. 
Per Curtam. Judgment affirmed. 


Approved: Wall v. Hinson, 23 N. C., 276; Thomas v. Myers, 
87 N. C., 31. 








(466) 
CARR DARDEN.v. WRIGHT ALLEN. 


From Hertford. 


1. In detinue, if the defendant relies upon his possession either as a 
bar to action or as a part of his title, the burden of proving its 
length lies upon him. 


2. Every possession is presumed to be upon the title, and for the 
benefit of the possessor, and he who avers the contrary takes the 
burthen of proof. 


3..No length of possession in a bailee will either destroy the title or 
bar the action of the bailor. 


‘ 

DerinvE for several slaves, tried before Ruffin, J., on the last 
circuit. The defendant pleaded non detinet and the statute of 
limitations. 

The writ issued on 1 October, 1825, and on the trial the case 
was that the slaves, being a woman and four small children, 
belonged to one Robert Flinn, who died in September, 1820. 
In November ensuing, letters of administration upon the estate 
of Flinn issued to the plaintiff, who took the slaves into his 
possession, and kept them until January, 1822, when they were 
placed by him with one Wiggins, to be kept for the year 1822, 
at stipulated price. Martha Flinn, who was the widow of the 
plaintiff’s intestate and the sister of Wiggins, resided with the 
latter during that year. In the fall of 1822 Martha Flinn left 
her brother’s and went to reside on her own plantation in the 
neighborhood. Early in 1823 the slaves in dispute were in the 
actual possession of Martha Flinn, and so continued until July, 
1825, when they were found in the possession of the defendant. 
On 20 September, 1825, the plaintiff demanded the slaves of 
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the defendant, who refused to give them up, alleging that he 
had bought them frém Martha Flinn, and declaring that he 
should hold them as his own. It did not appear with certainty 

at what time Martha Flinn left her brother’s house and 
(467) took the slaves into her possession. The defendant con- 

tended that it was before 1 October, 1822, and the plain- 
tiff that it was after. Both parties called witnesses to this 
point. Those called by the defendant stated that it was in the 
fall of 1822, but whether in the month of September, October, 
or November none of them could say. The witnesses called by 
the plaintiff stated that the negroes remained with Wiggins 
until January, 1823, when the plaintiff settled with him for 
keeping them the year then past, and advised Martha Flinn, 
who was present, to take them home with her, and keep them 
herself for him, which she agreed to do. 

His Honor instructed the jury that an adverse possession 
continued for three years would not only bar the plaintiff’s 
right of action, but extinguish his title to the slaves; but that 
the plaintiff’s original right ought to prevail unless the defend- 
ant showed such adverse possession in himself or those under 
whom he claimed; and that the burthen of proving this length 
of possession was on the defendant, because he alleged it, either 
as a part of his title or in bar of the plaintiff’s remedy, upon a 
clear and admitted previous right. The jury were further 
instructed that every possession is in law presumed to be on the 
title, and for the exclusive benefit of the possessor, until the 
contrary be shown; that if Martha Flinn did in fact receive the 
slaves from the plaintiff, or hold them upon a bargain made by 
him with her, then her possession was not adverse to the plain- 
tiff, but under him, and for his benefit, and although this pos- 
session might continue for more than three years, the plaintiff 
would not thereby be defeated of his right of action, upon a 
demand and refusal; but that in relation to such a contract of 
bailment the burthen of proof was upon the plaintiff who 


alleged it. 


A verdict was returned for the plaintiff, and the defendant 
appealed. 


(468) Hogg for plaintiff. 
No counsel for defendant. 


Henverson, J. I think that the law was fully and correctly 
stated by the presiding judge. No objection is made by the 
defendant to the charge on the first point; he objects to the 
second. 
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I cannot well conceive how a possession is lost by one person 
unless it is gained by another; they are correlatives. If I lose 
my goods and they remain lost for twenty years, and are then 
found, I may maintain an action for them, and the finder will 
not be protected by the statute of limitations. So if my bailee 
possesss my goods under the bailment for the same period of 
time, I can maintain an action against him, for I have not 
thereby lost my possession, his possession being my own. There 
must be a possession adverse to my title before my possession 
is destroyed. I speak not here of that actual possession which 
the owner should have to maintain trespass vi et armis or to 
make the goods the subject of larceny; for peculiar reasons, 
actual possession in such cases is required. But I speak of 
that possession which is the indictum of title, and which is abso- 
lutely necessary to constitute in law a perfect one. The judge 
was therefore perfectly correct in instructing the jury that 
title and possession having been shown to have been once in the 
plaintiff, that possession continued until another arose in some 
other person; and that it was not incumbent on the plaintiff to 
prove an actual possession in himself within three years next 
before suit brought, but that it was incumbent on the defendant 
to show a divestment of that possession, by an adverse une in 
himself or some other person, with which he could connect his 
possession. 

The judge was equally correct when he instructed the jury 
that every possession was presumed in law to be on the 
title, ard for the exclusive benefit of the possessor, until (469) 
the contrary be shown; and that a possession being 
shown in Martha Flinn, such possession was presumed to be 
for her benefit, and consequently adverse to the plaintiff’s right, 
until its fiduciary character was shown by the plaintiff; and if 
so shown, no length of time would either bar the plaintiff’s 
action or vest the title in the defendant. 

In using the expression, “with some other person with whom ° 
he can connect his possession,” I have yielded to the common 
understanding of the profession. But I wish not to be under- 
stood as expressing any opinion on the subject, as it is entirely 
unimportant in the present case. 

Per Curtram. Judgment affirmed. 


Approved: Green v. Harris, 25 N. C., 210. 
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DAVID JUSTICE y..THOMAS COBBS and SARAH JETER. 


From Wake. 









1. Where a parent puts a slave into the possession of a child, without 
an express parol gift, this possession is not adverse and does not 
divest the title of the parent or bar his action. 


2. But it seems that such a parol gift may be ripened into an inde- 
feasible title by a possession of three years. 


3. What title is necessary to enable the plaintiff to maintain detinue, 
quere. 















Detrnve for a female slave. On the trial the case was that 

the slave had belonged to one High, whose daughter the plain- 

tiff had married. Upon the marriage of the plaintiff, High 

sent the slave to his house, where she remained six or seven 

years, until the plaintiff’s daughter intermarried with one Pul- 

len, since the year 1806, when she was sent to the house of the 

latter, where she remained for many years, and was used and 

claimed by him as his own. No bill of sale or deed of gift 

from High to the plaintiff, or from the plaintiff to Pullen, was 4 

produced. It appeared that High died in 1813, having duly 
made his will; but none of its provisions were given in 

(470) evidence. The defendants claimed under Pullen, by a 
sheriff’s deed, with notice of the plaintiff’s title, and 

relied upon the possession of Pullen under the act of 1820, Rev., 

ch. 1055, and the statute of limitations. 

His Honor, Judge Martin, informed the jury that if the 
plaintiff’s title was derived from High by a parol gift before 
the act of 1806, it was complete; that if so derived since that a 
act, it was possessory only; but in either event it was sufficient 
to enable the plaintiff to maintain this action. As to the statute 
of limitations, the judge instructed the jury that since the act 
of 1806 a parol gift of a slave operated as a bailment only; that 
| in eases of bailment the statute of limitations did not run until 
| the termination of that contract, and that the fact that the 
bailee claimed and used the property as his own would not termi- 
nate the contract of bailment. And further, that if Pullen 
claimed by a loan or parol gift from the plaintiff since the act 
of 1806, the defendants claiming under him with notice of the 
! plaintiffs title were estopped to deny it. 
| The jury returned a verdict for the plaintiff, and the defend- 
ants appealed. 


| Gaston, Devereux, and W. H. Haywood for defendants. 
Badger for plaint«ff. 
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Hatt, J. It is not a very easy task to lay down a general 
rule to decide what special rights in property will support this 
action, nor is it necessary in ‘this case. The judge properly 
stated to the j jury that if the parol gift to Justice was prior to 
the act of 1806, Rev., ch. 701, it was good. I concur with him 
too in saying that if it was since, circumstanced as this case is, 
Justice can sustain this action. 

High, who was the owner of the property in dispute, died in 
1813. If he made no will, Justice was entitled to the slave as 
an advancement, under the act of 1806. If he made a will, as 
it appears he did, though it has not been given in evidence, it 
is likely that he either confirmed the title of the property in 
Justice or bequeathed it to some other person. If the latter is 
the fact, Justice, and Pullen claiming under him, have held the 
property adverse to such person for many years. So that in 
either event the jury were authorized to infer a title in Justice 
which, accompanied with possession, is sufficient to support this 
action. 

As to the statute of limitations, it can be no bar in favor of 
Pullen. He held the property, both in fact and in law, under 
Justice. The act of 1806 declares that “When any person shall 
have put into the possession of his child any slave, ete., which 
shall remain in possession of such child at the time of the death 
of such donor, such slave shall be considered as an advancement 
to such child.” The object of the act would be defeated 
if the child’s possession could be ripened into title by a (472) 
continuance of three years. 

But if an express parol gift was proved to Pullen, it would 
seem’ that a three years adverse possession would complete his 
title. But I give no opinion on this point, as the case does not 
require it. No gift is proved to Pullen; he relies upon an 
implied one, arising from possession. 

As to the estoppel spoken of on the defendants, it may be 
observed that whether they had notice or not, they could not 
have a better title than Pullen himself had, as long as they 
claimed under him. The only difference between them would 
be that the defendant’s right, although it would not be better 
than Pullen’s when first derived from him, yet might be ripened 
into title by an adverse possession of sufficient length, whether 
they had notice of Justice’s title or not. 

Per Curtam. Judgment affirmed. 


Overruled: Palmer v. Faucett, 13 N. C., 240. 
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GEORGE BIRD v. SAMUEL J. ROSS. 
From Rutherford. 


1. An accountable receipt for a judgment under seal, which vests the 
equitable title in the receiver, in law only binds him to pay what 
he receives on it. 

2. Upon such an assignment, if the assignee gives him the full value, 
and has no day of payment, without an agreement to the con- 
trary, the assignor guarantees that the judgment can be collected. 
But if less than the amount is given, or day of payment had, the 
assignor only guarantees the existence of the judgment. 


Covenant upon the following instrument, on which a credit 
of $700 was indorsed: 


“April 10, 1822, received of George Bird, an order to the 
Sheriff of Rutherford County for the amount of Peter Fisher’s 
judgment that he obtained for Mark Bird, deceased, for thir- 
teen hundred dollars, and for six months interest, which we 


will account for. “Arrnur Care, [L.s.] 
“SamueEt J. Ross, [t.s.]” 


(473) The statement of the case was rendered exceedingly 

obscure by a transposition of some of the lines of the 
original in making out the copy for this Court. It is inferred 
that an execution on the judgment mentioned in the above deed 
had been levied on a tract of land called the High Shoals, which 
had belonged to Peter Fisher, and was alleged by the plaintiff 
and defendant to have been fraudulently conveyed to his. son, 
Jacob Fisher; that an action of ejectment was prosecuted by 
the defendant for that land, in the name of the heirs of Mark 
Bird, of whom the plaintiff was one, and that if successful in 
the action the defendant was to have the land and pay the resi- 
due of the judgment; otherwise, it was to be lost by the plain- 
tiff; evidence of this kind was offered to the jury. The plain- 
tiff contended that Ross either had received full satisfaction 
from Fisher for the judgment or had so fraudulently conducted 
the action of ejectment as to prevent a recovery therein. 

His Honor, Judge Norwood, however, instructed the jury 
that by the deed above set forth an equitable title to the judg- 
ment mentioned in it vested in Clarke and Ross, and that it 
gave them full authority to collect and recover the amount of 
it, and they were bound to pay the plaintiff the balance of the 
judgment, whether they collected it or not. A verdict was re- 
turned for the plaintiff, and the defendant appealed. 
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Hogg for the appellant. 
Wilson contra. 


Henverson, J. The deed of 10 April, 1812, with the indorse- 
ment, is evidence that Clarke and Ross had become the equita- 
ble owners of the judgment. But it furnishes no evidence of 
the terms and conditions of the transfer. They are left to be 
implied by law, from the circumstances of the transaction. If 
Clarke and Ross advanced, or agreed to advance, the full 
amount of the judgment, with interest, without having (474) 
a day of payment given to them, this imposed on Bird a 
guarantee that the money should, or might with reasonable exer- 
tions, be collected; for it is not to be presumed that Ross and 
Clarke would pay or agree to pay the full amount without hav- 
ing day of payment given, or some such equivalent, and take 
upon themselves the risk of collection. In such ease, therefore, 
the risk of collection must have been assumed by Bird, for the 
law always looks to the consideration in raising the promise. 
If less than its amount was given, something like its market 
value, the law placed the risk on Ross and Clarke, for they had 
been. paid for it in the reduction of the price. If that was the 
fact, they would be bound, whether they collected the money or 
not. The only obligation imposed on Bird was that the money 
called for by the judgment was due, and I suppose that there 
was such a judgment. I think, therefore, that the judge erred 
in informing the jury that the defendant was liable to pay the 
whole amount, whether he collected the money or not. In the 
absence of all evidence as to the special price agreed to be paid 
for any article, the market value is the one which the law pre- 
sumes to be understood, and fixes that as the price. But there 
is some evidence from which the jury might properly come to a 
conclusion what was the agreement, viz., the after conduct of 
the parties; for although the conduct of the parties cannot be 
used to explain a contract, it is the best evidence to prove what 
that contract is. I think, ‘therefore, that there should be a new 
trial; for although the evidence might have satisfied the jury 
that Ross had or might have received the money, or was guilty 
of fraud in not attending to the suit for the High Shoals, these 
are facts of which the Court can form no opinion. Possibly 
the jury decided on the ground first mentioned by the judge, in 
which we think there was error, and for that it must go before 
a jury again. 

Per Curtam. Judgment reversed. 
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(475) 
JOHN WASHINGTON; Chairman, etc., upon the relation of R. H. 
JONES v. WILLIAM HUNT, executor of JOSEPH TAYLOR. 


From Warren. 


1. Creditors have a right to assign the nonpayment of their debts as a 
breach of the administration bond, and to put it in suit. 


2. The rule of damages is the amount of the judgment against the 
administrator, where one has been obtained. 


Dest upon the bond given by one John Brodie, upon taking 
out letters of administration on the estate of one Alexander 
Brodie, to which bond the defendant’s testator was surety. 

The condition of the administration bond was in the usual 
form, and the breach assigned was the nonpayment of a debt 
due the relator by the intestate, upon which he had obtained a 
judgment against the administrator, and nulla bona intestate 
was returned. 

After oyer the defendant pleaded performance of the condi- 
tion. ; 
Upon the trial before Martin, J., the plaintiff produced the 
record of the suit between him and the administrator, in which 
the latter was fixed with assets and from which it appeared that 
the original debt was secured by a bond for $1,33314, to be void 
upon the payment of half that sum; but the verdict and judg- 
ment were for the penalty of the bond, as the interest had 
increased the debt to that amount. 

The jury, under the instruction of the presiding judge, re- 
turned a verdict for the plaintiff for the full amount of the 
judgment against the administrator, with interest up to the 
trial, and the defendant appealed. 


Seawell for the defendant. 
Gaston and Badger on the other side. 


Henverson, J. If we were now, for the first time, putting 

a construction upon the act of 1715, requiring administrators, 
ete., to give bond, I think we should have but little doubt that 
the bond required by that. act should be confined to the admin- 
istration of the estate so far only as regards the interest 

(478) of the next of kin; that nothing could be assigned as a 
breach of it but what tended to their injury; and that 

all the duties prescribed in the condition would be regarded as 
subservient to their claims, and not to those of creditors. If 
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any doubts could have been raised upon the point, I think that 
they would have been removed by the very able and lucid his- 
torical argument of the counsel for the defendant. And not- 
withstanding the case of the Archbishop of Canterbury v. 
House, I think such is and uniformly has been the rule, in the 
English courts, upon the statute of Charles. Lord Holt, very 
soon after its passage, declared that it did not extend to cred- 
itors, and that it was made for the benefit of the next of kin 
only. Greenside v. Benson and Thomas v. Archbishop of Can- 
terbury fully show what has since been the understanding of 
their courts. As to Archbishop of Canterbury v. House, it does 
not appear from it what was the breach assigned, although the 
bond had been delivered to a creditor, and he was carrying on 
the suit in the Archbishop’s name; for aught that- appeared, it 
might be for an act in which the next of kin were concerned, 
the more especially as otherwise we cannot reconcile what fell 


from Lord Mansfield, that he knew of no case or principle which -° 


prohibited the ordinary from delivering the bond to any person 
to sue upon, in his, the ordinary’s name, with the case of the 
Archbishop of Canterbury v. Wills, as it cannot for a moment 
be believed that he was ignorant of the opinion delivered by 
Holt in that case. But be this case as it may, it is in opposi- 
tion to all that has gone before or has come after it, if from it 
we are to understand that the nonpayment of a debt can be 
assigned as a breach of an administration bond. Upon princi- 
ple a satisfactory reason can be assigned why administrators 
should give bond to distribute among the next of kin, and execu- 
tors should not, and also that as executors were not to give bond 
to pay the debts, a fortiori administrators should not. 

The legatee claims from the bounty and free will of the (479) 
testator, and it is the testator that appoints the executor, 

thereby directing who is to pay the legacy. The legatee must 
take as the testator gives, and as the testator has made the selec- 
tion to whom he will confide the management of his affairs, and 
not having thought proper to require surety to pay the legacies, 


it would seem very unfit that a legatee should demand it, unless - 


in a case where there is a disposition manifested by the executor 
to waste the estate. In this case a court of equity will compel 
the executor to give surety, but it is upon the ground that if 
the testator could have foreseen his unfaithfulness he would 
not have committed the trust to him. On the other hand, an 
administrator is selected by the court; the deceased had no 
hand in his appointment; the distributees do not claim from 
him as an agent appointed by the deceased, but one appointed 
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by the court. It is proper, therefore, as he is put into his office 
by law, that the law should require surety that he will distribute 
according to law. As to the position that as executors are not 
required to give bond to pay debts, a fortiori an administrator 
should not, I think it follows from this: A creditor claims not 
under the will or bounty of the testator. There is therefore no 
reason why he should be bound to acquiesce in the appointment 
which the debtor may think proper to make. There is no check 
upon the claim of the debtor as to whom he may select as his 
executor. He may appoint the most worthless man in the com- 
munity, who is notwithstanding entitled by law to the executor- 
ship, and although it is true that a creditor may compel him, 
in a court of equity, to give surety for a faithful administra- 
- tion, yet that is an after thing, and affects not the principle. 
An administrator, however, is appointed by the court. It is 
true that the choice is confined to the widow or next of kin, and, 
if they refuse, to the creditors. Yet this affords some opportu- 

nity for a choice, and will generally enable the ordinary 
(480) to make a more judicious selection than the most worth- 

less man in the community, whom the testator may 
appoint executor if he pleases. This is the fair way of stating 
the question. If either the one or the other should be exempt 
from giving surety for the payment of debts, I think it ought 
to be the administrator. But at any rate this reason is suffi- 
cient for the purpose for which the subject was introduced, viz., 
to show that the reasons are equal to compel both to give surety, 
or to require it from neither. However, as far back as we have 
any knowledge of the construction put upon the act of 1715, 
with the exception of one case at Hillsborc, before Judge Mc- 
Kay, it has uniformly been considered by all persons, the people, 
the bar, the bench, and the Legislature, that the nonpayment of 
a debt was a breach of an administration bond. The Legisla- 
ture has so considered it independently of and long before the 
act of 1807, requiring executors in certain cases to give bond, 
where a very plain opinion is expressed that administrators 
were bound by their bond to pay the debts out of the assets; 
for the construction put upon these bonds was a matter of 
notoriety, and they did not interfere. 

After such an uniform opinion upon the subject for such a 
length of time, it would be the height of impropriety to give a 
different construction to the.act. It would unsettle and render 
insecure too much property. In some cases this may be our 
duty, where the misconception is glaringly and manifestly 
wrong. But in this case it is not so; the breach by the non- 
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payment of a debt is within the words of the bond, without a 
very shrewd construction. The words are, “and the goods and 
chattels which shall.come, ete., do well and truly administer 
according to law.” And to show that a maladministration of 
the assets by failing to pay creditors is not within these words, 
we are under the necessity of going into a long historical argu- 
ment, which may possibly lead us to a wrong conclusion. When 
we see the long and uniform custom of the country, so well—at 
least so firmly—established as this is, we have no moral 

right to disturb it, although we should be of opinion that (481) 
the words were not originally correctly understood. 

The judgment should be for the debt recovered in the original 
suit, with interest to the time of rendering the judgment in this 
case in the court below. The failure to pay that sum, when 
thus judicially ascertained, was the default imputed to the ad- 
ministrator, and which he, having assets, ought to have paid; 
also the costs of that suit, but not with interest thereon, for 
plaintiff did not show that he had paid them. 

Per Curtam. Judgment affirmed. 


Approved: Smith v. Fagan, 13 N. C., 298; McLane v. Peo- 
ples, 20 N. C., 137, 140; Strickland v. Murphy, 52 N. C., 247. 








JOHN CROW v. THE HEIRS OF JAMES HOLLAND. 
From Haywood. 


Fraud which vacates a grant, being a compound question of law and 
of fact, a general verdict that a grant was fraudulently obtained 
is not sufficient foundation for a judgment of repeal. 


Tus was a petition to vacate a grant which issued to the 
ancestor of the defendants, upon the ground that it had been 
fraudulently obtained. The matters alleged in the petition 
were : 

1. That the land had been surveyed by one Avery for him- 
self; that one Walker fraudulently obtained possession of 
Avery’s field notes, and made sundry entries from them for 
himself ; that he gave the ancestor of the defendant the warrant 
and the survey upon which the grant sought to be vacated had 
issued, in consideration of aid rendered to him in defrauding 
Avery. 
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2. That the survey upon which the grant issued was never 
actually made by Wakker, but was only signed by him as deputy 
surveyor; that this was known to the grantee when he sued out 

the grant. 
(482) 3. That the survey, upon its face, appeared to have 
been made by Walker for himself. 

These facts were all put in issue by the answer, and on the 
trial testimony was offered to the jury by both parties. 

His Honor, Judge Daniel, informed the jury that if the sur- 
vey upon which the grant issued was never actually made, as 
required by law, and this fact was known to the grantee when 
he received it, such conduct was a fraud upon the State, and 
vitiated the grant; and also that if the survey was made by 
Walker for himself, and this fact. was known to the grantee 
when he sued out the grant, it was a fraud upon the land laws, 
which likewise vitiated the grant. The jury returned a general 
verdict for the petitioner, and the defendants appealed. 


Wilson and Badger for plaintiff. 
Gaston for defendants. 


Tayrtor, C. J. The grant is sought to be set aside on the 
ground that it was obtained by means of several fraudulent acts, 
which are particularly stated in the petition, and the jury have 
found that it was obtained by fraud: This may be an inference 
they have drawn from some of the facts alleged in the petition 
having been proved, but it is not a necessary implication that 
‘it arises from the proof of all of them. Fraud is a compound 
question of law and fact. The facts going to establish it are 
decided by a jury. Whether, when proved, they will amount 
to such a fraud as will vacate a grant is a question for the court 
to decide. Were this grant to be set aside on this general find- 
ing, it would be deciding in the dark; for we have no means of 
ascertaining of what the fraud found by the jury consisted, and 

the court ought to have a full assurance that the grant 
(483) was fraudulently obtained, before it is vacated. The 

issues ought to be tried again, and the specific facts con- 
stituting the fraud ascertained by the jury, who may infer 
fraud; but then the court will be enabled to determine whether 
it be so in point of law. 

Per Curtam. Judgment reversed. 
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MOTT BEDELL vy. THE PRESIDENT AND DIRECTORS OF THE 
STATE BANK. 


From Wake. 


Notice to take a deposition on a particular day of every week, for 
three successive months, is insufficient. 


AssumpsitT, and upon the trial the plaintiff offered to read 
the deposition of one Richard Bedell. The notice to the defend- 
ant was that the deposition would be taken “on the Saturday of 
every week in July, August, and September, at, etc., in the city 
of New York.” His Honor, Judge Daniel, rejected the deposi- 
tion, thinking the notice too vague, although the plaintiff proved 
that the witness was a seafaring man, and that it was impossible 
to give notice with any certainty of a particular day when he 
would be in New York, or in any other seaport. 

The plaintiff was nonsuited, and appealed. 


Devereux for the plaintiff. 
Badger contra. 


Taytor, C. J. It is impossible to consider a notice of this 
kind sufficient without opening a door to abuses of the most 
mischievous tendency. Testimony by deposition is, at best, 
inferior to that by witnesses, and ought to be so guarded that 
the court may have every reasonable assurance of its truth. 
Under a vague notice of this kind a man might be kept 
three months from home, if the witness did not appear (484) 
till the last Saturday in September. The utmost extent 
which has yet been allowed is one week, where the deposition 
was to be taken at a great distance from the residence of the 
parties. 

Per CurtaM. Judgment affirmed. 
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THE PRESIDENT AND DIRECTORS OF THE STATE BANK v. 
WILLIAM WILSON and JAMES PARKER. 


From Gates. 


1. The declarations of a creditor, or of his general agent, that his 
debt is discharged, is prima facie evidence of payment. 


2. Mere delay of the holder in collecting a note will not discharge 
an indorser who has been duly fixed with the payment. But if 
the holder, by a new contract, varies the obligation of the maker, 
and prevents the indorser from having immediate recourse against 
him, upon paying the debt and taking an assignment of the se- 
curity he discharges the indorser. 


3. At law an indorser has the same right to an assignment of a 
judgment against the maker on the note that he has to the note 
itself. 


Assumpsit upon the indorsement by the defendants of the 
promissory note of one William T. Muse, for $4,700, which had 
been discounted at the office of the plaintiffs in Edenton. The 
defense was upon the general issue, and the following facts 
were in evidence: That Muse died in Pasquotank County in 
July, 1823; that at the next term one John B. Blount, who was 
the cashier of the plaintiffs at the Edenton branch, proved his 
will and qualified as executor thereof; that at March Term, 
1824, of Chowan County Court, Blount confessed a judgment 
to the plaintiffs for the principal and interest of the note; that 
writs of fi. fa. issued on that judgment, and were directed to 
the sheriff of Chowan from every term until that of December, 
1824, but none of the writs appeared to have been delivered to 

the sheriff; from December Term, 1824, a fi. fa. issued 
(485) to the sheriff of Pasquotank, who returned, “No prop- 

erty to be found but such as was sold under other and 
older executions.” The defendants called upon J. B. Skinner, 
Esq., who proved that on 1 January, 1825, the defendant Wil- 
son came from Pasquotank to see him, at his residence in- Eden- 
ton, and informed him of his indorsement of Muse’s note, then 
held by the plaintiffs, and of his great uneasiness about it, 
because Blount had advertised the negroes belonging to the 
estate of Muse for sale, in Pasquotank, on the 13th of that 
month, and that he feared unless execution was issued and satis- 
faction obtained out of the negroes before the sale by the execu- 
tor, that the executor Blount would waste the assets, and he, 
Wilson, be finally compelled to pay and lose the debt ; that Skin- 
ner, having the money, agreed to advance cash sufficient to take 
up the debt, and advised the defendant Wilson to do so, and 
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take an assignment of the judgment. That on the same day 
the witness and Wilson went to the office of the plaintiffs in 
Edenton and informed Blount, the cashier, of the object of 
Wilson, and then offered to pay the debt and take an assignment 
of the judgment,'if it was not already satisfied; to which Blount 
replied that this was unnecessary, as the debt would be settled 
in a few days, the plaintiffs having agreed to take in payment 
of it notes which would be received upon the sale of the negroes 
then advertised. That the witness and Wilson, not being satis- 
fied with this assurance, insisted upon Blount’s calling a meet- 
ing of the directors, at which Skinner, who was a director, made 
a full statement of the views of Wilson, and offered for him 
then to pay the amount of the judgment and take an assignment 
of it; that the directors seemed anxious to prevent a sacrifice of 
Muse’s estate by selling the negroes for cash, and expressed their 
willingness to receive notes from Blount for the debt; and they 
proposed that instead of making an assignment to Wil- 

son, a fi. fa. should issue to Pasquotank, that one of the (486) 
directors should attend the sale and receive in satisfac- 

tion of the judgment notes which might be taken at it; with 
which arrangement the defendant Wilson was satisfied. 

The defendant then called the sheriff of Pasquotank, who 
proved that Muse left a large estate; that Blount, his executor, 
in January, 1825, sold slaves which had belonged to the testator 
to the amount of $14,500; that the sale was upon a credit, and 
for notes negotiable at the office of the plaintiffs in Edenton; 
that Blount conducted the sale, and that the member of the 
board of directors alluded to at the meeting in Edenton was 
present; that the notes were taken by Blount with the knowl- 
edge and consent of that gentleman; that the execution upon 
the judgment in favor of the plaintiffs was not delivered to 
him before or at the sale, nor ever in Pasquotank County, nor 
did he hear thereof until some weeks after it; that at the time 
of the sale he had sundry fi. fas. against Blount as executor, on 
which was due a balance of six or seven thousand dollars, and 
which were levied on the slaves; that at the request of Blount 
he relinquished the levy, and some days thereafter went to Eden- 
ton, when Blount paid him the amount of the fi. fas.; there he 
first received the execution on the judgment for this debt, and 
was directed to make the return of nulla bona testatoris. The 
witness further proved that in the evening of the day when 
Muse’s negroes were sold one of the defendants asked the direc- 
tor who attended the sale what was done with this debt, or 
whether it was satisfied. To which he replied: “You are safe, 
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for the bank has agreed to take notes of Blount; some have been 
submitted to and approved by the board, and Blount is now 
taking others, which will cover the balance.” 

Mr. Skinner was again called, and proved that in May or 
June, 1825, he, on behalf of the defendant Wilson, applied at 

the bank to learn the situation of the debt for which the 
(487) defendant was bound, believing that Blount could pay 

the debt if it was then placed under.their control, which 
the witness was willing to effect by advancing the money for 
their benefit. That to his inquiry what was the situation of 
the debt, and whether the indorsers were discharged, he was 
answered by the cashier, Blount, that they were, the debt hav- 
ing been paid by him, and the whole business settled. It 
was proved by Mr. Creecy, the bookkeeper of the plaintiff, that 
neither cash nor notes had been paid into the bank on account 
of the debt by Blount; and he further stated that the cashier 
was the only person who could receive cash and grant acquit- 
tances for debts due the bank; that no director had this power, 
and that the cashier was the general agent of the corporation. 
The witness also proved that some time in the summer of the 
year 1825 the defendant Wilson came to the bank and asked 
Blount what had been done with this note, and whether the 
debt had been settled, to which the cashier replied, “It is paid, 
and you are discharged” ; that as soon as the defendant had gone 
out, the witness asked Blount “if the debt was settled, why not 
make the entries accordingly,” to which Blount replied, “It is 
done, or it will or shall be done, which is the same thing, and 
then the entries can be made.” 

Blount died insolvent, and this suit was commenced in March, 
1826. 

His Honor, Judge Ruffin, charged the jury “that in point of 
law the declaration of a creditor that a debt to him was paid 
was prima facie evidence of that fact, and that the declaration 
to the same import of a general agent, such as the cashier had 
been represented by tle witness Creecy to be, was within the 
scope of his authority, and would have the like operation with 
that of the principal himself. That in this case the jury were 

at liberty to infer-the payment of the debt from the ex- 
(488) press words of the said Blount, unless the inference of 

fact should be repelled, in their opinion, by the testimony 
of Creecy; in which latter case they could not find for the 
defendant upon the ground of an actual payment; and in that 
event it would be necessary for the jury to consider the other 
points of defense arising out of the testimony. In relation to 
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that insisted on by reason of time having been given by the 
plaintiff to John G. Blount, it was not true that every giving of 
time by the holder of a note to the maker would discharge the 
indorsers. Nor was it generally true, but was so only under 
particular circumstances and in a certain sense. On the con- 
trary, the general rule was that after the holder had, by due dili- 
gence in demanding payment from the. maker and giving the 
indorser notice of nonpayment, fixed the indorser, the contract 
of the indorser being separate and distinct from that of the 
maker, his obligation to pay became likewise independent, and 
the holder was not compelled to proceed further against the 
maker, but might sue the indorser alone. That in this case, 
therefore, the plaintiff was not bound to sue Blount in the first 
instance, nor were the defendants discharged by the mere delay 
of the bank in not suing the maker, or his executor, sooner; nor 
by not taking out execution. on the judgment after it was ob- 
tained ; nor by the bank merely not proceeding on the execution ; 
nor by any other mere delay of the plaintiff to compel payment 
by Blount. But although such was the general rule of law, yet 
the indorsers had certain rights, arising out of the relations of 
the parties to the note, which the holders must take care not 
to interfere with by altering those relations to the prejudice of 
the indorsers. That one of those rights, for instance, was that 
of the indorsers to ultimate recourse against the maker after 
the former should have taken up the note from the holder. 
And, therefore, if the holder released the maker, or compounded 
the debt, by taking from the maker a new security in satisfac- 
tion of the first note, these acts would discharge the 

indorsers. That another of these rights was that of the (489) 
indorser to demand, at any time, of the holder to receive 

payment from the indorser, and to surrender to him the security 
in such a situation as to enable the indorser to have immediate 
recourse to the maker; and, therefore, if the holder, by way of 
compounding with the maker, or by any other new and inde- 
pendent contract with him, enlarged the time of payment for a 
definite period, before the expjration of which the maker could 
not be sued on the note or be compelled to pay the money due 
by reason of the note having been given, the holder must, in 
such case, look to the maker alone, on his own new contract; 
for that by such acts the indorser was discharged, seeing that 
thereby the remedy on the note against the maker was suspended 
and the right of the indorser instantly to enforce it interrupted. 
If, therefore, in this case there was, after the agreement of the 
bank with Wilson to send an execution to Pasquotank, as stated 
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by Skinner, a new agreement made between the plaintiff and 
Blount, without the knowledge and concurrence of the indorsers, 
that the bank should not sue out the execution, but forbear the 
whole debt for some definite time, upon Blount’s own engage- 
ment to pay the debt with other promissory notes, and the 
plaintiff, trusting to such promise of Blount, and in considera- 
tion thereof, did not send out, but withheld the execution, and 
did forbear the said debt, that such a forbearance and giving 
of time were a discharge to the indorsers, and the more espe- 
cially as in this case the witness proved (if believed) that the 
execution, if it had been sent out, would have been satisfied out 
of the slaves belonging to Muse’s estate. The court further 
stated to the jury that such an agreement had not been directly 
proved by any witness, in express terms, and therefore, if it 
existed at all, was to be collected by inference only from other 

facts proved, and that to the jury it was left to draw 
(490) or reject such inference of fact from the testimony. 

And the court further instructed the jury that if they - 
should not find such an agreement as above supposed, yet if an 
indorser, with the view of taking up a note and securing himself 
against the maker, apply to the holder and inform him of his 
intention, and offer to pay the sum due on the note, and demand 
the note or an assignment of a judgment on it, and the holder, 
knowing that it is not paid, inform the indorser that it is paid, 
and declare to him that he (the indorser) is discharged, and 
that the holder will no longer look to the indorser, and refuses 
to deliver up the security, such acts and declarations of the 
holder do discharge the indorser; and that the declaration of 
such a general agent as the cashier of a bank (with the powers 
and authority said by the witness Creecy to belong to him) to 
the said Skinner and to the said Wilsen, to the effect proved by 
the witnesses, would have the same effect as if they had been 
made by the holder himself, being a natural person, though 
these declarations were false, in that the debt was not paid, 
unless the falsehood were known to the said Wilson or his agent, 
and such declarations were made, through collusion between the 
defendants, or one of them, and said Blount, with intent to 
defraud his principal, the plaintiff. For the law would throw 
the consequences of the fraud of the plaintiff’s agent, not known 
to the indorser, upon the plaintiff, who employed him, and not 
on the innocent indorser, and the more especially in this case, 
since the said declarations if found by the jury to have been 
made, in one instance were made to said Skinner, who was him- 
self one of the directors, and in the other instance-the said Wil- 
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son, in the presence of Creecy, the plaintiff’s bookkeeper, who 
at the same time knew it to be false, and did not so inform the 
defendant.” 

A verdict was returned for the defendants, and the plaintiffs 
appealed. ° 






No counsel for appellants. (491) 
Gaston for defendants. 


Per Curtam. We think that the jury were not misdirected 
by the judge in his charge; the judgment must therefore be 
affirmed. 


Approved: Smith v. R. R., 68 N. C., 107; Womble v. Fraps, 
77 N. C., 198; Summerow v. Baruch, 128 N. C., 206. 





- 
















In the matter of ROBERT SPIER. 


1. A jury, when charged with the trial of a capital offense, cannot be 
discharged without returning a verdict, unless for some cause 
which human sagacity can neither foresee nor prevent. 


2. Therefore, where a jury were charged with the trial of a prisoner 
for murder, and before they returned their verdict the term of 
the court expired, and the jury separated, it was held that the 
prisoner could not be tried again. 


3. The provision of the Constitution, that “no person shall be subject 
for the same offense to be twice put in jeopardy of life or limb,” 
not only forbids a second trial for the same offense after an 
acquittal, but also where the jury have been once charged upon 
a perfect indictment, and where not prevented from returning 
a verdict by the act of God, or at the request of the prisoner. 















Tue Chief Justice issued a habeas corpus to bring the appli- 
cant before him, upon the following affidavit: 





“Robert Spier maketh oath that an Ridietoess was found 
against him for the alleged crime of murder, at the Spring 
Term, 1827, of Beaufort Superior Court, which was traversed 
by this affiant, and at his instance and upon his affidavit the 
issue of traverse was removed to Craven Superior Court for 
trial; that to insure a trial and the punctual attendance of all 
‘the witnesses, at the time of the said removal general notice 
was given by directions of the court that the said trial would be 
had on the Wednesday of the next term of Craven Superior 
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Court; that accordingly on that day the case was called for 
trial, when upon the allegation of the solicitor of the State that 
the State was not ready, it was at the request of the solicitor 
postponed until the succeeding day, Thursday; that on Thurs- 
day it was again at the request of the solicitor postponed until 
the next day, Friday; that on Friday, the solicitor being re- 
quired by the State to try or show satisfactory cause on 
(492) affidavit for a continuance, a jury was impaneled and 
sworn ; that towards the night of Friday, by order of the 
court and by consent of the affiant and of the solicitor for the 
State, the jury was permitted to retire for the night, under the 
charge of officers sworn to keep them together; that on the suc- 
ceeding morning, Saturday, the trial was resumed; that all the 
evidence on both sides was delivered to the jury, and at a late 
hour of the night the counsel on the part of the State and this 
affiant began their comments on the testimony, in addresses to 
the jury; that while the counsel for this affiant was engaged in 
such address the hour of 12 at night arrived; that the judge 
who had been holding the court stated the term had expired, 
and retired from the bench without having made any order for 
_the discharge of the jury or in relation to the said trial; that 
the jurors so sworn and impaneled then separated, and the 
sheriff reconducted this affiant to prison. This affiant further 
saith that at the succeeding term of said court, and on the 
Wednesday of said term, this affiant was again brought before 
the court, when a motion was made by his counsel for his dis- 
charge, which motion was overruled, and thereupon, ete. 

“This affiant is advised that his life has been once in jeop- 
ardy; that no other jury can pass upon the question of his guilt 
or innocence but the jury heretofore elected, sworn, charged, 
and never yet discharged ; that his confinement in prison, there- 
fore, is illegal and oppressive. And this statement of facts is 
made on oath in order to obtain a habeas corpus to inquire into 
the legality of his imprisonment.” 


Attached to the affidavit was a copy of the record of Craven 
Superior Court, from which the following are extracts: 


“Saturday, 27 October, 1827. 
“PRESENT, THE HonoraBLE JoHN R. Donne Lt. 


“Jury called, ete. The prisoner’s counsel closed the defense 
at 12:30 o’clock, when the term having expired, his Honor 
retired from the bench, and the prisoner was remanded to jail.” 
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“Fourth Monday after the Fourth Monday of 
“March, A. D. 1828. 


“PRESENT, THE HonoraBLeE Rosert Strrance. 

“The prisoner being brought into court for the purpose of 
being tried on the charge which was submitted to a jury, and on 
which their verdict was not returned, it was moved by his coun- 
sel that the prisoner be discharged. On argument, this motion 
was overruled.” , 


After which the cause was continued by the State. 
The habeas corpus was returnable on the second Monday of 
June last, before his Honor, the Chief Justice, who re- 
(493) quested the assistance of their honors, Judge Hall and 
Judge Henderson, and the question arising upon the affi- 
davit and the record was elaborately argued by Gaston for the 
prisoner and by Tylor, Attorney-General, for the State. 


Hatt, J. In this case the guilt or innocence of the prisoner 
is as little the subject of inquiry as the merits of any case can 
be when it is brought before this Court on a collateral question 
of law. Although the prisoner, if unfortunately guilty, may 
escape punishment in consequence of the decision this day made 
in his favor, yet it should be remembered that the same deci- 
sion may be a bulwark of safety to those who, more innocent, 
may become the subjects of persecution, and whose con- 
viction, if not procured on one trial, might be secured on (494) 
a second or third, whether they were guilty or not. 

It is laid down by Lord Coke that the life of a man shall not 
be twice put in jeopardy upon the same charge for a capital 
offense. 3 In., 110; 1 do., 227; Foster, 16, 22, 30. In this 
maxim is manifested the great concern which the law has for 
the security of the lives of its citizens. It is intended as a bar- 
rier against oppression and persecution; and although it must 
have been known to the wisdom of the taw that it would be a 
means by which the guilty may sometimes escape from merited 
punishment, yet it was thought better to adopt it than to leave 
it to the discretion of a judge to award a second trial when the 
jury, in whose hands the life of the prisoner had been placed 
on the first trial, did not return a verdict. 

From the record in this case it appears that a jury was sworn 
and impaneled to try the prisoner on the charge contained in 
the indictment, but they failed to return a verdict. This was 
a jury of the prisoner’s own choosing, and one, too, to which 
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the State did not object. When the jury were thus charged 
with the prisoner, he certainly stood upon his trial—his life 
was jeopardized. 

From this maxim there are some exceptions, but such excep- 
tions as are under no human control—they are the offspring of 
necessity; as where a juror is taken suddenly sick, where a 
woman is taken in labor, where the prisoner becomes insane, or 
where the jury are discharged by consent of the prisoner or at 
his request. 

The record states that the jury were impaneled in the case, 
but it assigns no reason why a verdict was not returned by the 
jury, and it would be worse than preposterous to say that this 
Court can be governed by anything else than the record. It is 
true, like other individuals, we are informed of the reason why 

the jury did not return a verdict; that the term of the 
(495) court expired before they had an opportunity of doing 

so. Let it be supposed that this fact was spread upon 
the record; it is certainly an event which might have been 
guarded against, though it was a c@se not without its difficul- 
ties. The trial might have been brought on sooner in the term. 
The jury might have been directed to withdraw and consider of 
the evidence after it was given in, and this the sooner if the pris- 
oner refused to consent to withdraw a juror. I beg to be under- 
stood as laying down no rules for the government of the courts; 
I am not competent to do so; if I was it would not become me. 
But I am proving that the reason why the jury did not return 
their verdict was an event which might have been guarded 
against; that it was not founded in uncontrollable necessity, 
and if it was not, it forms no exception to the maxim that a 
citizen shall not be twice put in danger of his life upon the 
same charge for a capital offense. 

But this is not the first time this question has arisen in this 
State. It was decided in S. v. Garrigues, 2 N. C., 241, for mur- 
der, in the Superior Court of Halifax, in 1795. There the pre- 
siding judge retired from the bench, but did not adjourn the 
court, and the jury having been impaneled in the case, sepa- 
rated without giving any verdict. It was held by Williams and 
Haywood, JJ., that the prisoner could not be put upon his trial 
a second time. The record there and the record in this case 
are alike. In both cases it appears that the jury were impan- 
eled, but returned no verdict. It is true we learn, like other 
individuals, that the reason why they returned no verdict in the 
one case was that they could not agree; in the other, that the 
term expired before they considered of their verdict. But in 
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both cases the record shows, and shows nothing else, that they 
were impaneled, and returned no verdict before the expiration 
of the term.: It is certainly a difficult task to distinguish, on 
principle, the one case from the other. I may add that 

that opinion drew after it the approbation of the profes- (496) 
sion, and I believe I shall not treat with disrespect the 
memory of the dead or the pretensions of the living when I say 
that a°greater criminal lawyer than Judge Haywood never sat 
upon the bench in North Carolina. 

It is stated in Hale that the practice was once otherwise; that 
where the prisoner was put upon his trial the court might dis- 
charge the jury if it appeared that the evidence was not suffi- 
cient to convict him, and remit him to jail for further evidence. 
It is stated, however, in a note in the same book, that the prac- 
tice is now otherwise; that a jury once charged in a capital case 
cannot be discharged until they have given their verdict, and 
Judge Haywood says, in S. v. Garrigues, supra, that “this power 
was exercised for the benefit of the Crown only, but is a doctrine 
so abhorrent to every principle of safety and security that it 
ought not to receive the least countenance in the courts of this 
country.” And Haywcod is sustained in this opinion by Foster, 
who wrote long since Judge Hale. I say, therefore, in the pres- 
ent case, it was not in the power of the court to discharge the 
jury, unless for the intervention of some cause that could not 
be foreseen nor controlled. 

I admit that if the jury had been charged upon an indictment 
which was in itself defective, so that judgment could not be 
given upon it, although the prisoner was found guilty, it would 
be no bar to a second trial; because although such feelings of 
danger might have been awakened as are incident to human 
nature, and which such occasions are naturally calculated to 
excite, yet in reality the prisoner ran no risk; he was in no 
danger; he was tried as if upon no indictment. But in this 
case there is no objection to the indictment. If the prisoner 
had been found guilty he must have suffered the penalties of the 
law. He was placed upon his trial; his life was in the hands 
of the jury. His breast was occupied by a commixture of hope 
and fear; it throbbed alternately with both, and whether 
the struggle terminated in a verdict of guilt or innocence, (497) 
it was certainly a guarantee against any future prosecu- 
tion upon the same charge, and that guarantee need not claim 
to be bottomed upon any extraordinary maxim marked with 
tenderness for the life of man. It is a plain principle of mu- 
nicipal jurisprudence, regulating ordinary cases of property 
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between man and man. It does not constitute the maxim that a 
man’s life shall not be twice put in jeopardy for the same thing, 
to which Lord Coke, Foster, and others, fathers of the English 
criminal law, have given the sanction of their names. 


Tartor, C. J. The prisoner has been brought up on the 
return of a habeas corpus, and now moves for his discharge, or 
to be admitted to bail, on the ground that his life has been once 
put in jeopardy for the same offense for which he now stands 
committed for trial. 

The transcript of the record accompanying the return dis- 
closes only the fact that the prisoner was put upon his trial for 
the murder of Williams, and that no verdict was returned -by 
the jury. An affidavit was annexed which, though er parte, 
states other facts which have not been controverted at the bar, 
and which, therefore, it may be taken for granted are correct. 
These are that the trial began on Friday morning; that in the 
course of it the witnesses on both sides were examined, the coun- 
sel on the part of the State heard, and that while the counsel for 
the prisoner was addressing the jury the hour of 12 of Saturday 
night arrived, of which the judge gave notice to the parties, and 
then left the bench. 

The case has been ably argued on both sides, and certainly a 
more important principle could not be brought into discussion, 
whether we view on one side its connection with the interests of 

public justice, or, on the other, the important bearing it 
(498) has on the personal security of the citizens and their im- 

munity from undue prosecution. * As it is a case in which 
a court has no discretion, but is bound to yield obedience to the 
law, without regard to consequences, it is of primary importance 
to ascertain, amidst the conflict of opinions, on which side the 
weight of principle and authority rests. 

A writer of established reputation on the criminal law re- 
marks that it seems to have been anciently an uncontroverted 
rule, and hath been allowed even by those of a contrary opinion 
to have been the general tradition of the law, that a jury sworn 
and charged in a capital case cannot be discharged without the 
prisoner’s consent until they have given a verdict. It is added 
that notwithstanding some authorities to the contrary, in the 
reign of Charles ITI. this hath been holden for clear law, both 
in the reign of James IT. and since the Revolution of 1688. 2 
Hawkins, 619. Lord Coke, who is cited as authority for the 
general position, lays it down in still broader terms, and so as 
to render the discharge of the jury in treason, felony, or larceny 
illegal, even with the consent of the prisoner. 3 Inst., 110. 
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Much more modern authorities have introduced the exception 
where the discharge takes place with the prisoner’s consent and 
for his benefit; and this being reasonable and just, may be con- 
sidered as now well settled. 

In the remarkable case of the Kenlocks, reported by Foster, 
that eminent judge endeavors to prove that the case quoted by 
Coke from the year-book of Edward ITI. does not show that the 
jury was sworn, but only that they were in court and the party 
arraigned. But Fitzherbert, in his abridgment, understands the 
case in the same way with Coke; for he alleges that the reason of 
the judgment was that the inquest, having been once charged, 
could not be discharged. A majority of the judges in that case 
admitted the authority of the rule as a good general one, but 
not as practically applicable to those cases where it would pro- 
duce great hardships or manifest injustice to the prisoner. 

In the case quoted, the power of the court to discharge (499) 
the jury with the prisoner’s consent seems to have been 

for the first time well considered ; and they rejected with just an- 
imadversion the authority of those cases which, had occurred in 
that period of misrule and persecution preceding the revolution. 
In one of these the court discharged a jury in a capital case, 
after evidence given on the part of the Crown, merely for want 
of sufficient evidence to convict, and in order to bring the pris- 
oner to a second trial, when the Crown should be better pre- 
pared! In another, where the prisoner, unassisted by counsel, 
consented, to his own prejudice, that the*jury might be dis- 
charged. 

These stains upon the administration of justice show to what 
extremes, in a state of civil discord, the passions of men urge 
them to trample upon the most salutary principles of law, and 
in what degree judges, holding their office at the will of the sov- 
ereign, were eager to pander to his appetite for blood and for- 
feitures. 

Certain exceptions have been incorporated with the rule by 
such authority as we are not at liberty to reject, even if we 
were inclined to do so; but we cannot add to these exceptions 
without authority, unless the reason for them is equally forcible 
and conclusive. If the discharge take place with the prisoner’s 
consent, and for his benefit, or where it is occasioned by an 
overruling necessity, beyond the reach of man’s foresight and 
control, it cannot be the instrument of injustice or oppression 
to the prisoner. It is impossible to lay down a general rule 
which may be applicable to all cases that may occur; but to the 
exception sanctioned in the case of the Kenlocks may be fairly 
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added that of Elizabeth Meadows, who was taken in labor during 
the trial. (Foster, 76.) The case where the prisoner became 
insane, and where a juryman fell down in a fit (Rex v. Ed 
wards, 4 Taunton, 309), were decided on principles from which 

I do not see that any mischief could arise. Whether 
(500) that class of cases where the jury have been discharged 

in consequence of undue practices having been used to 
keep back witnesses, or in consequence of a juryman’s having 
become intoxicated, stands upon the same authoritative ground, 
I am not prepared to decide. There is danger to be appre- 
hended from every exception arising from a fact which artifice 
and cunning may simulate. As at present advised, I think the 
exceptions, in addition to those I have mentioned, ought to be 
confined to those cases of extreme and positive necessity which 
are dispensed by the visitation of God, and which cannot by any 
contrivance of man be made the engines of obstructing that jus- 
tice which the safety of all requires should be done to the State, 
or weakening the efficacy of and rendering illusive that maxim 
of civil liberty of which the prisoner claints the protection. 

There is no case in the British authorities resembling the 
one under consideration, nor is it likely any such will ever 
occur. But some cases are furnished by American reporters 
which it is proper te notice. 

In Massachusetts, Boden was indicted for a highway rob- 
bery, and the jury being impaneled, and having heard the evi- 
dence and the whole of the case, retired; and after being con- 
fined the whole night and part of the day, returned into court 
and informed the judge that they had not agreed on a verdict, 
and that it was not probable they ever could agree. A juror 
was withdrawn without the prisoner’s consent, and he was 
afterwards tried and convicted by another jury, and it was 
holden a good conviction. 9 Mass., 494. It may be collected 
from this case that the offense charged was not there a capital 
felony; the arguments of the counsel for the State and the 
opinion of the court seem to show this. The maxim of the 
common law, therefore, under which the prisoner seeks shelter 
in this case, was not violated. Whether the cases of inevitable 
necessity, cited from the British books, apply to the case of dis- 

charging a jury, because they say they have riot agreed, 
(501) and are not likely to agree, appears to me questiona- 
ble. Juries very often agree, after thinking and saying 
they could not agree. If the court possessed a discretionary 
power to discharge a jury in a capital case, upon their saying 
they could not agree, it is to be apprehended that very slight 
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endeavors would be made among them to reason with and 
enlighten each other; and that a disposition would prevail to 
escape from a duty which every man considers painful. But 
the difficulties and disadvantages under which the prisoner 
would enter upon his second trial would probably expose him 
to increased danger. | 

It must be conceded that the case of Goodwin, 18 Johns., 200, 
if rightly decided, is an authority against the prisoner in this 
case; for although the offense charged was not a capital felony, 
yet the reasoning extends the whole length of showing that the 
jury may be discharged in any case, and the prisoner tried 
again. The distinguished judge who delivered the opinion of 
the court in that case thought the rule which declares that no 
person shall be subject for the same offense to be twice put in 
jeopardy of life or limb means that no person shall be twice 
tried for the same offense. But I cannot acquiesce in this opin- 
ion, for it would seem strange that a familiar maxim of the com- 
mon law, admitted for ages without denial or controversy, 
should require a solemn constitutional sanction for the more 
effectual protection of the citizens. The pleas of “heretofore 
convicted” and “heretofore acquitted” are interwoven with our 
criminal law as essentially as the pleas of former judgment 
between the same parties or the pendency of another suit f 
the same cause are with our civil law. Could the amendmen 
to the Constitution of the United States mean no more than 
this, when it provided that “no person shall be subject for the 
same offense to be twice put in jegpardy of life or limb”? Did 
the constitutions of several of the States mean no more 
when they adopted the same article? As the common (502) 
law of every State already protects the accused against 
a second trial, not only in crimes of all descriptions, but in 
questions of civil right, it is to be inferred that the constitu- 
tions meant much more, and that their design was to protect 
the accused against a trial where the first jury had been dis- 
charged without due cause. 

“Twice put in jeopardy” and “twice put on trial” convey to 
the mind several and distinct meanings, for we can readily 
understand how a person has been in jeopardy upon whose case 
the jury have not passed. The danger and peril of a verdict 
do not relate to a verdict given. When the jury are impaneled 
upon the trial of a person charged with a capital offense, and 
the indictment is not defective, his life is in peril or jeopardy, 
and continues so throughout the trial. And this is the legal 
understanding of the term as explained by Mr. Justice Foster 
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in the case of the Kenlocks: “The discharge of the jury was 
not to bring the prisoners’ lives twice in jeopardy, which is 
one great inconvenience of discharging jurors in capital cases, 
but merely in order to give them one chance for their lives, 
which it was apprehended they had lost by pleading to issue.” 
This is a full admission that one inconvenience of discharging 
the jury is to put the prisoner twice in jeopardy, which he could 
not be if trial were meant. The same meaning is ascribed to 
the expression, 1 Chitty Cr. Law, 63. 

Besides those cases in which juries may be discharged from 
the casual circumstances of illness, there are some others in 
which the Crown, at least by the consent of the prisoner, is at 
liberty to withdraw a juror in order to indict him again, or 
put off his trial. Thus it is laid down that to let him into a 
ground of defense which he could not otherwise have taken 
before evidence given, the court may by consent discharge the 
jury; but it does not seem the prosecutor has the right to bring 

the prisoner twice into peril of his life. In the same 

(503) light has the subject been viewed in the Supreme Court 

of Pennsylvania, in 6 Sergeant and Rawle, 6; and finally, 

I thought the law in this State to have been settled for thirty 

ars, ever since the case of S. v. Garrigues, 2 N. C., 241, con- 

rmably to which decision other cases have occurred of a simi- 
lar kind, though not reported. 

Under this. impression of the subject I do not feel the 
authority of the law to add this additional exception to the rule, 
since the trial of a prisoner, itg conduct and duration, are under 
the direction and control of the court and counsel, who may in 
general foresee or make a reasonable conjecture as to the time 
it may occupy. It would be a rule subject in its very nature to 
operate oppressively to the prisoner, without any exterior 
agency or the influence of sinister design. But it would be still 
more capable, if such were present, of being made an engine of 
persecution. Not that there is reason to apprehend any such 
influence in the present tranquil state of the country, and under 
the existing purity of the administration of justice; but a rule 
established in such times should be calculated to protect men 
when strife prevails and the angry passions are let loose, for it 
cannot be foreseen what may ensue in future; and the law, as 
now established, must be the rule for posterity, unless the Leg- 
islature should think proper to interfere. Should the rule, 
according to this opinion, facilitate the escape of some guilty 
persons, the addition of their exceptions might, in other times, 
lead to the punishment of innocent persons; and we are admon- 
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ished by the law that it is better that ten guilty persons escape 
than that ®ne innocent suffer. My opinion consequently is, 
that the prisoner cannot be tried again on this charge. 

By tue Jupers. It seemeth to us that the said Robert Spier 
is detained in prison to be tried on an indictment, etc.; that on 
the said indictment the said Robert hath already been 
tried; that the said Robert cannot be lawfully tried (504) 
again upon the same indictment, nor for the same 
offense. Therefore it is ordered by us that upon the said 
Robert entering into recognizance, etc., to appear, etc., the said 


Robert shall be wholly released and discharged. 
J. L. Taytor, 


Joun Hatt, 
L. Henperson. 


Approved: 8. v. Woodly, 47 N. C., 276; 8. v. Tilletson, 52 


N. C., 114. 
Doubted: 8. v. Prince, 63 N. C., 529. 








STATE v. HUGH SIMPSON and JOHN FISHER. 
From Bladen. 


If three persons commit a trespass upon property in the presence of 
the person in possession, their number makes it indictable, 


although actual force is not used. 


Tue defendants were indicted for that they “with force and 
arms, and with strong hand, in, etc., into a certain cornfield, 
there, etc., in the peaceable possession of one Sarah McDaniel, 
did enter, and one bushel of corn, then and there with force 
and arms and with strong hand, from the possession of the said 
S. M. did take and carry away.” 

On the trial the case was that the prosecutrix, Sarah Mc- 
Daniel, and her sister, were gathering the corn, when the de- 
fendants, with two other persons, entered the field with a cart, 
and demanded of the prosecutrix a portion of the crop, which 
was refused by her, whereupon they began to gather the stand- 
ing corn, and take that which had been gathered by the prosecu- 
trix, and although forbidden by her, carried it all away. 

His Honor, Judge Norwood, informed the jury that if three 
or more persons go together to commit a trespass, and do com- 
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mit it, the number constitutes the force, and renders the tres- 
pass indictable; and that if the person in legal posses- 
(505) sion is present and forbids the trespassers from proceed- 
ing, which is disregarded and the trespass committed, 
this renders it indictable. 
The defendants were convicted, and appealed. 


No counsel for defendants. 
Devereux, in place of Attorney-General, for the State. 


Taytor, C. J. The indictment charges the offense suffi- 
ciently if the facts will warrant the inference of law that the 
act amounted to a trespass; for the words “with strong hand” 
import something criminal in its nature, something more than 
is meant by the words vi et armis, which are the mere formal 
words in an action of trespass. The others constitute a suffi- 
cient allegation of an actual force used, amounting to a breach 
of the peace, more especially when it is charged to have been 
committed by two persons. The inquiry, therefore, is whether 
the facts proved according to the case sent up, amount to an 
indictable trespass. In Regina v. Soley it is said by Lord Holt 
that “as to what act will make a riot or trespass, such act as 
will make a trespass will make a riot,” by which he must be 
understood to mean, if committed by three or more persons. 
11 Mod., 116. The converse of the proposition must be true, 
that a trespass committed by three or more persons will make a 
riot. In every trespass, as well as riot, there must be some 
circumstances, either of an actual force or violence, or at least 
of an apparent tendency thereto, as are apt to strike a terror 
into the people; but it is not necessary that personal violence 
should have been committed. Clifford v. Brandon, 2 Camp- 
bell; 369. Any resistance on the part of the prosecutrix must 
have led to an actual breach of the peace; but the resistance of 

two women to the four persons who came to take the 
(506) corn must have been unavailing. They came there to 

take it, and would have used the necessary force if their 
numbers had not terrified the owner into submission. It is no 
answer to the indictment, therefore, that they quietly gathered 
the corn and put it into the cart, for acts of extreme violence, as 
robbery, are sometimes committed under a very civil appear- 
ance. I think this was more than a civil injury, and for the 
reason given by the judge who tried the cause, I am of opinion 
that the judgment should be affirmed. 

Per Curiam. Judgment affirmed. 
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STATE v. NICHOLAS HOOD. 
From Guilford. 


The act of 1787, authorizing persons convicted on indictment or pre- 
sentment, and unable or unwilling to pay the costs, to be hired 
out by the sheriff, is repealed by the act of 1797. (Rev., ch. 484.) 


Tue defendant, a free negro, was convicted of an assault and 
battery, before his Honor, Judge Daniel, on the last circuit. 
Being unable to pay the costs of the prosecution, the defendant 
prayed that he might be discharged upon taking the oath pre- 
scribed for insolvent debtors. 

The solicitor general moved his Honor to direct the sheriff 
to hire out the defendant to any person who would take him 
for the shortest term and pay the costs of the prosecution. An 
order to that purpose being made, the defendant appealed, Mr. 
Solicitor General Scott waiving the surety required for the 
costs of this Court. 


No counsel for defendant. 
Devereux, in the place of the Attorney-General, for the State. 


Taytor, C. J. ‘The decision of this case depends on the 
question whether the act of 1787 is now in force. The act is 
entitled “for hiring out persons, convicted on indictment 
or presentment, not being able or willing to pay the fees (507) 
of office and jailer’s fees.” The mischief the act pro- 
fesses to remedy is that arising from persons who are convicted 
on indictment taking the benefit of the insolvent act, either neg- 
lecting or refusing to pay fees of office and sheriff’s and jailer’s 
fees. It enacts that all persons convicted on presentment or 
indictment who shall be unwilling or unable to pay the office or 
jailer’s fees that may be consequent thereon -shall be hired out 
by the sheriff of the county where such person is or may be con- 
victed, for such time as any person will take him or them to 
serve for the said fees or charges. After this ne person could 
be discharged under the insolvent law where he stood committed 
for office fees; and so it remained until 1797, when an act was 
passed for the purpose of prescribing a mode of authenticating 
claims against the State, and their mode of payment, so far as 
respects jailers, sheriffs, coroners, clerks of the Superior Courts, 
and witnesses for and in behalf of the State. After establish- 
ing detailed regulations relative to authenticating the claims 
of all these officers, the fourth clause is thus expressed, that no 
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claim authorized by this act shall be allowed until a fiert facias 
shall have first issued to the county or counties in which the 
criminal may be supposed to have owned property, and the 
sheriff’s return that no property is to be found; and if the 
criminal is at large, without taking the oath of insolvency, it 
should be the duty of the clerk to issue his writ of capias ad 
satisfactendum, and the duty of the sheriff to arrest the body 
of the said criminal, if to be found, and him confine until he 
either pays off the costs of prosecution or discharges himself by 
taking the oath of insolvency. This clause contains an un- 
equivocal recognition of the legality of discharging a prisoner 
on his taking the oath of insolvency; and the unusual phrase- 
ology of the repealing clause seems to point at the act of 
(508) 1787. The common language of a repealing clause is, 
“That all acts and parts of acts that come within the pur- 
view and meaning of this act shall be and they are hereby re- 
pealed and made void” ; whereas the expressions of the repealing 
clause annexed to this are, “All acts, usage, and customs coming 
within the purview and meaning of this act are hereby repealed 
and made utterly null and void.” Martin’s Revisal. But inde- 
pendently of this, an act which entitles a prisoner to his dis- 
charge upon taking the insolvent oath is inconsistent with an 
act which requires him to be hired out, and: consequently oper- 
ates as a repeal of it; for where two acts are affirmative, though 
there be no negative words, yet the latter being contrary to the 
former, amounts to a repeal of the former. I am consequently 
of opinion that the defendant is entitled to take the oath of 
insolvency for the office fees, the regulations of the act of 1797 
being observed, and that the judgment be reversed. 
Per Curtam. Judgment reversed. 








STATE v. JIM, a negro slave. 
From Brunswick. 


The testimony of a witness who is corruptly false in any particular 

should be entirely disregarded by the jury; and where they were 

_ instructed that they might, exercising a sound discretion, reject 

part of the testimony which they did not believe, and act on part 
which they did believe, it was held to be erroneous. 


Tue prisoner was indicted under the act of 1823, Taylor’s 
Revisal, ch. 1229, for an assault with an intent to commit a 
rape upon a white female. 
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On the trial the only witness who directly proved the assault 
was one Mary Rittenhouse, whose general moral character was 
seriously impeached; but there was no evidence of her 
character for truth when upon oath. Mr. Holmes, a (509) 
gentleman of the bar, was called to impeach her, which 
was effected by his proving a material variance between her 
evidence on the trial of this indictment and that given upon a 
former trial of the prisoner for the same offense. S. v. Jim, 
ante, 142. 

His Honor, Judge Norwood, instructed the jury that a gen- 
eral character such as had been given of the witness Ritten-- 
house “was a circumstance against her credibility, and should 
be taken into consideration by them, and might, if accompanied 
by other circumstances against her credit, be thought by them 
sufficient to induce them to disregard her testimony; but that 
such general character was not entitled to as much weight as a 
general character bad in respect to truth when speaking on oath; 
and on either case, as their duty was to ascertain the truth, they 
might, exercising a sound discretion, reject part of a witness’s 
testimony which they did not believe and act on such part as 
they did believe.” 


The prisoner being convicted, motions were made, on several 
grounds, for a new trial and in arrest of judgment; which being 
overruled, and judgment of death awarded, the prisoner ap- 


pealed 


No counsel for the prisoner. (510) 
Devereux, in place of the Attorney-General, for the 


State. 


Henverson, J. I understand the judge as distinctly inform- 
ing the jury when discussing the want of credit in a witness 
arising from corruption or immorality, that although they 
should discredit a witness in part, because that in such part 
they thought the witness both false and corrupt, yet they were 
at liberty, if they thought proper, to believe him in other parts 
of his testimony. I have always understood the law to be other- 
wise; for although it is true that if the jury should ascertain 
that a witness is incorrect in his testimony as to one or more 
facts, yet if he is not corruptly so, but is merely mistaken in 
judgment, or by reason of a failure in memory, the witness is 
not diseredited further than would arise from the want of reli- 
ance on the correctness of his conception or from a distrust in 
his powers of memory; and if the jury think proper they may 
believe him as to other parts of his testimony. But when once 
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they are satisfied of the witness’s corruption, they are bound, 
in obedience to the law, to disregard all that he swore to. For 
the law does not act upon a jury’s bare belief, their bare opin- 
ion of the fact; their belief must be founded on that which is 
regarded in law as testimony. Hence the jury are not per- 
mitted to hear a witness who is not sworn, although they might 
possibly believe him. So also they might believe persons con- 
victed of an infamous crime—perjury, for instance; but such 
persons are not allowed to be heard before a jury. I can see no 
difference in principle, and if so, there should be none in prac- 
‘tice, between a person heretofore convicted and one who stands 
convicted before a jury, in the case they are trying. Hence the 
maxim, falsum in uno, falsum in omnibus. Were it otherwise, 
the law would be untrue to itself. It.is not every conjecture 
which floats in a juror’s mind that should guide him in the 

formation of his verdict. His will is not the law. He 
(511) is bound to pronounce his solemn convictions after weigh- 

ing the evidence, and if he cannot arrive at this state of 
mind he should find against that party who holds the affirma- 
tive, that is, against him whose duty it is to produce satisfactory 
evidence to a jury. Nothing is more difficult than to prescribe 
rules of faith; perhaps every man has one peculiar to himself. 
But in some cases the law has prescribed the rule, and I think 
this is one of them; and it is the duty of the jury to yield to the 
law, and not to set themselves above it. Whether any of the 
witnesses were placed in the situation above mentioned before 
the jury I have not the right to say; it belonged exclusively to 
them. But they should be satisfied that such was the fact 
before they acted under it. There should be such evidence of 
falsehood and corruption that they, as jurors, would convict 
the witness were he on trial before them; if they doubt upon 
the subject, the law does not forbid them to believe the wit- 
ness. As the jury may have been misled by the charge, I think 
that there should be a new trial. 


Tayztor, C. J. There are many exceptions taken in this case 
which I think it is unnecessary to notice, for I suppose they 
would not be seriously insisted on. The prisoner being without 
counsel, I have felt it to be a duty to examine the record atten- 
tively, to ascertain whether there are any points which ought 
to have been ruled differently. 

The only direct evidence of the assault was that of Mary Rit- 
tenhouse, whose credibility was assailed on the ground of her 
immoral character; and Mr. Holmes has pointed out some im- 
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portant variations in her testimony since the time she gave evi- 
dence on the first trial. All the rest of the evidence on the 
part of the State is supplemental, and intended to be confirma- 
tory of hers. Whether she was entitled to belief was a question 
altogether for the determination of the jury, and whether 

they have decided right or wrong, this Court cannot (512) 
interfere with their verdict. But the prisoner was enti- 

tled to the full benefit of that advice from the court to the jury 
which should enable them to weigh the evidence according to the 
principles which the law has established. Now, the court 
instructed the jury that “a general character such as that of 
Mary Rittenhouse was a circumstance against her credibility, 
and should be taken into consideration by the jury, and might, 
if accompanied with other circumstances against the credit of 
the witness, be thought by the jury to be sufficient to induce 
them to disregard her testimony. But ‘that such general char- 
acter was not entitled to as much weight as a general character 
bad in respect of truth when speaking on oath.” The correct- 
ness of this direction it is not my purpose to inquire into; it is 
cited to show that the jury was thereby prepared to have their 
confidence in the credibility of the witness weakened on the 
score of her corruption or immorality of character. The court 
then proceeds to state, “that in either case, as their duty was to 
ascertain the truth, they might, exercising a sound discretion, 
reject part of a witness’s testimony which they did not believe, 
and act on such part as they did believe.” And it is in this 
respect I think the prisoner has not received the full benefit of 
such legal advice as the judge ought to have given to the jury. 

I believe that all the writers on the law of evidence lay down 
the rule that a witness who gives false testimony as to one par- 
ticular cannot be credited as to any, the maxim being “falsum 
in uno, falsum in omnibus.” And it is very reasonable that it 
should be so, for the ‘general presumption that a witness will 
tell the truth is overthrown when it is shown that he is capable 
of perjury. Our faith (says an accurate writer on evidence) 
cannot be partial, or fractional; where any material fact rests 
on the testimony of a witness, the degree of credit due to 
him must be ascertained, and according to the result his (513) 
testimony is to be credited or rejected. A witness whose 
misinterpretation results from mistake or infirmity, and not 
from design, is of course not within the operation of the prin- 
ciple; his integrity remains unimpeached, though his character 
for ability may be impaired. On this ground, therefore, and 
especially in a case affecting the life of a prisoner, I feel bound 
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to give my opinion in favor of a new trial. As I give no opin- 
jon upon the other objections, it will, of course, be considered 
that I do not regard any of them as tenable. 

Per Curtam. Judgment reversed, and a rule for a new trial 
made absolute. 

Overruled: S. v. Williams, 47 N. C., 257. 

Cited: 8. v. Peace, 46 N. C., 256; Ferrall v. Broadway, 95 
N. C., 557; S. v. Peak, 130 N. C., 717; S. v. March, 132 N. C., 
1002. 








STATE v. JESSE UPTON. 
From Guilford. 


1. Upon a conviction’ of murder, the proper and formal entry of the 
verdict is “Guilty of the felony and murder in the manner and 
form as he stands charged, etc.”; but when the jury thus re- 
sponded, and the entry was “Guilty in manner and form as 
charged,” the finding was held sufficient, and the prisoner not 


entitled to his clergy. 


2. The deputy clerk of the court from whence a cause is removed may 
amend the transcript by the original record produced in court. 


Arter the new trial granted in this case (ante, 268) the cause 
was removed to Guilford, where it was again tried on the last 
circuit before his Honor, Judge Daniel. The only point made 
in the court below arose from the entry of the verdict, which 
was in the following words: 

“Look on the prisoner, ye that be sworn, what say ye? Is he 
guilty or not guilty of the felony of murder whereof he stands 
indicted? When G. W., one of the jurors aforesaid, delivered 
the verdict guilty; when the verdict was recorded in the fol- 
lowing words, ‘Find the defendant Jesse Upton guilty in man- 
ner and form as charged in the bill of indictment.’ ” 

In the court below the counsel for the prisoner moved in 
arrest of judgment, contending that the verdict was defective. 

This motion was overruled by the presiding judge. The 
(514) prisoner then prayed the benefit of the clergy; and his 

counsel insisted that the verdict was only equivalent to 
a conviction of manslaughter. The prayer for clergy was dis- 
allowed, and judgment of death awarded, whereupon the pris- 
oner appealed. 

In this Court several other reasons were assigned in arrest 
of judgment, but the Chief Justice, in his opinion, has given so 
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full a statement of them, and of those parts of the record upon 
= they were founded, that any addition to it would be super- 
uous. 


W. H. Haywood for the prisoner. 
Devereux, in the place of the Attorney-General, for the State. 


Taytor, C. J. The transcripts of the record in this case, 
coming from three several Superior Courts, are multifarious, 
and can only be understood by an attentive examination. It 
will, therefore, materially facilitate the decision of the case, 
and enable us duly to estimate the objections made by the pris- 
oner’s counsel, to exhibit a concise history of the cause from its 
commencement, as extracted from the several records sent up. 

At September, 1825, the bill of indictment purports to have 
been found a true bill by a grand jury of Randolph County, in - 
which the offense is laid to have been committed. This copy of 
the bill is free from the objection made to it, with respect to 
the Christian name of the deceased, for it is spelt “Anne” 
throughout. It is also free from the objection that it does not 
appear, except inferentially, upon what part of the person of 
the deceased the strokes were given; for it is directly charged 
that the mortal wounds were given upon the sides of the head 
of the deceased. But the defect of the transcript consists in 
not setting forth the name of the judge, or of the grand jurors— 
I should rather say, it omits to state them; for whether 
it is erroneous on that account I do not give any opinion, (515) 
and the sequel will show it to be unnecessary. 

The cause was continued until Fall Term, 1826, when the 
prisoner was arraigned, and pleaded not guilty, and upon his 
affidavit the case was removed to Davidson Superior Court. 
Nor does the transcript of the term when the removal was 
ordered state the presence of any judge. 

The cause being thus in Davidson, the prisoner was tried 
and convicted at the Fall Term of that court, in 1826, upon 
which he moved for a new trial and in arrest of judgment, which 
motions were not disposed of at that term. But the prosecuting 
officer having suggested a diminution of the record, a certiorari 
was directed to Randolph to send up a complete one. 

At the following term of Davidson Superior Court a tran- 
script was sent up from Randolph, which stated the name‘ of 
the judge and of the grand jurors. In one repetition of the 
name of the deceased in the copy of the indictment it is spelt 
Anny. By this transcript it also appears that the prisoner was 
arraigned, and pleaded as it is first above set forth. But it ap- 
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pearing to that court still defective, a subpaena duces tecwm was 
ordered to the clerk of Randolph to produce the original record, 
which was done at the same term, and the deputy clerk of Ran- 
dolph permitted to amend the transcripts before sent by the 
originals then produced. Im the indictment copied into this 
transcript there is one misspelling of the name Anny. The rea- 
sons in arrest of judgment were then overruled, and the prisoner 
appealed to this Court, where a new trial was awarded. At 
October Term, 1827, of Davidson the cause was continued on 
the prisoner’s affidavit. 

At Spring Term, 1828, it was removed to Guilford Superior 
Court, on the prisoner’s affidavit, where, during the same circuit, 

it was tried and the prisoner convicted, who then moved 
(516) in arrest of judgment, which being overruled, he appealed 
to this Court. 

Several objections have been here taken in arrest of judgment, 
and it is fit, in a case of so much importance, that they should 
be duly considered. 

The first relates to the manner of recording the verdict. It 
appears from the record that the foreman was called upon to 
say whether the prisoner was guilty or not guilty of the felony 
and murder whereof he stood indicted, and he answered guilty. 
This is the established form, and is responsive to the question 
asked. The entry of the verdict is a formal act of the clerk, 
and it is here, substantially and in effect, that the jury find the 
prisoner guilty of the felony of murder whereof he stands 
indicted; for with that he is charged in the indictment. They 
must necessarily find him guilty of the felony and murder, as 
charged in the indictment, when they find him guilty in manner 
and form as charged in the bill. The three first exceptions re- 
lating to this point are clearly untenable. 

The fourth exception denies the jurisdiction of Guilford Su- 
perior Court. But the transcript from Davidson County shows 
that an affidavit for removal was filed by the prisoner, that there 
was a judge present, and that he made an order for the removal. 
It is difficult to conceive in what manner the court of Guilford 
could be more completely possessed of jurisdiction, according 
to the act of Assembly. 

The arraignment is distinctly stated in the transcript both 
before and after the amendment, and each time it is stated to 
have taken place at September, 1826. 

Other objections are: The omission of the conjunction that, 
and the court’s having permitted the deputy clerk to produce 
the original record and amend the transcript by it. As to the 
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first, the omission of the word in no respect alters the sense. It 
is designed as a note of connection; but whether we say, 

that Jesse Upton is presented, or, Jesse Upton is pre- (517) 
sented, the same idea is conveyed to the mind. 

The deputy clerk is an officer recognized by the law, acting 
under oath, and competent to do any act which his principal, 
were he present, might do; and it was certainly proper in the 
court, when they saw that the transcript was imperfect in omit- 
ting the name of the judge and the name of the grand jurors, 
to have it amended by the original; for the indictment could 
not have been found and returned unless there had been a judge 
and a grand jury. It would be a serious obstruction to the 
administration of justice if transcripts sent from one court to 
another, sometimes loosely made up, could not be amended by 
the original record. It is every day’s practice to do so, and it 
is consonant with principle. 

The misspelling of the name is immaterial, since it appears 
throughout the indictment to be the same person; the Anny 
murdered is “the said Anne” upon whom the felonious assault 
was made, and who was hit and struck. The name with the 
final e is as often called Anny as Ann; and misspelling in a 


namé, where the sound is not altered, is unimportant. Upon 
the whole, the conviction appears to be right, and the Superior 
Court must award the sentence of the law. 

Per Curtram. Judgment affirmed. 


Cited: 8. v. Patterson, 24 N. ©., 360; 8. v. Barfield, 30 N. 
C., 353; S. v. Henderson, 68 N. C., 349; 8. v. Buckley, 72 N. C., 
361; S. v. Underwood, 77 N. C., 504. 








(518) 
STATE v. MAJOR BARDEN. 


From Wayne. 


1. It seems that a witness may speak of information derived from a 
negro, upon which acts are predicated, in explanation of those 
acts. 


2. One who is privy to a petty larceny before the fact is a principal. 


Tue defendant was indicted for petty larceny in stealing a 
bag of cotton. 
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On the trial a witness stated, without any objection on the 
part of the defendant, that he was informed by a negro that 
the cotton was in a house on the premises of the defendant; 
that he searched that house and found the information of the 
negro to be correct. : 

His Honor, Judge Strange, informed the jury that if they 
believed from the testimony that the stealing was the joint act 
of the defendant and the negro who had given the information, 
their verdict ought to be for the State; that if they believed it 
to be the act of the negro alone, but committed under any pre- 
vious concert with the defendant, they ought also to find the 
defendant guilty. But if they believed that the negro had 
taken the cotton without any previous concert with the defend- 
ant, they ought to return a verdict for the defendant. 

The defendant was convicted, and moved for a new trial, 
first, because the witness had given in evidence the information 
of the negro; and, second, because of error in the charge of the 


judge. 


No counsel for appellant. 
Devereux, in place of the Attorney-General, for the State. 


Henverson, J. The conversation with the negro, or rather 
the fact that the negro directed the witness to a particular place 
to search for the cotton, is a circumstance of which the witness 
might speak, especially as it was not objected to. I wish to 

express no opinion as to what would be the case if the 
(519) evidence had been objected to. I rather think that the 

isolated fact is proper, if for no other purpose, to explain 
the motive of the witness. I cannot see how it could affect the 
defendant otherwise than to support the credit of the witness 
by showing that he had a motive for his conduct. In that view 
it went to show, not that the cotton was in the house, but that 
the witness had been told it was there. As to the other parts of 
the case, there is no doubt but the opinion of the court was cor- 
rect. All who are concerned in a petty larceny are principals. 
Whoever procures a felony to be done, although it be by the 
instigation of a third person, is an accessory before the fact; 
and that which in felony makes a person an accessory before 
the fact in petty larceny and misdemeanors makes him a prin- 
cipal. 

Per Curiam. Judgment affirmed. 


Cited: 8. v. Cheek, 35 N. C., 121; 8. v. Gaston, 73 N. C., 94; 
8. v. Stroud, 95 N. C., 630. 
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STATE v. KEZIAH MUMFORD. 


From Anson. 






1. In an indictment for perjury it is sufficient to charge generally 
that the false oath was material to the trial of the issue upon 
which it was taken; it is not necessary to show particularly the 
manner in which it was material. 


2. A general averment falsifying the testimony is not sufficient ; every 
fact falsely deposed to must be distinctly negatived. 






Tue defendant was tried on the last circuit before his Honor, 
Judge Norwood, upon the following indictment : 

“The jurors, ete., that heretofore, etc., in, ete., K. M., late, 
ete., came before Hugh McKenzie, Esq., then and yet being one 
of the justices, etc., and then and there upon her oath, charged 
one Alfred Noble before the said H. M., the justice, etc., with 
having assaulted, stricken, and bruised one Henry Mumford. 
And the jurors aforesaid, etc., do further present, that upon the 
examination of the said K. M. before, ete., upon her oath afore- 
said, touching and concerning the alleged assault by the 
said A. N. in and upon the said Henry Mumford, cer- (520) 
tain questions then and there became and were material, 
that is to say, whether A. N. did strike her husband, Henry 
Mumford, with a stick across the back at the last time he and 
V. P. wrestled, and whether the blow across the back with a 
stick was given immediately as they fell. And the jurors, etc., 
do further present that the said K. M. wickedly, devising, and 
intending unjustly to aggrieve the said A. N. and procure him 
to be imprisoned, and kept in prison for a long space of time, 
on, etc., at, etc., before the said H. M. then being, etc., she the 
said K. M. did then and there take her corporal oath, and was 
sworn upon the Holy Gospel of God before the said H. M., jus- 
tice, etc., he the said H. M. then and there having sufficient and 
competent power and authority to administer an oath to the 
said K. M. in that behalf, and that the said K. M., not having, 
etc., but being moved, etc., then and there before the said H. M., 
justice, ete., upon her oath, etc., falsely, ete., did depose, say, 
swear, give and make information, among other things, in sub- 
stance and to the effect following: that is to say, that N. (mean- 
ing the said A. N.) did strike her husband, Henry Mumford, 
with a stick across the back, at the last time he (meaning the 
said Henry Mumford) and V. P. (meaning a certain V. P.) 
wrestled, and that the blow (meaning the blow with the stick 
across the back of the said Henry Mumford) was given imme- 
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diately as they (meaning the said Henry Mumford and the said 
V. P.) fell, whereas in truth and in fact the said A. N. did not 
strike her husband, Henry Mumford, with a stick across the 
back, at the last time he the said Henry Mumford and V. P. 
wrestled, and whereas in truth and in fact the blow was not 
given as they (the said Henry Mumford and the said V. P.) 
fell. And so the jurors aforesaid, etc., etc.” 

After a verdict for the State, the counsel for the prisoner 
moved in arrest of judgment, contending that the assignment of 
perjury was not sufficiently certain, and in effect was nothing 
more than a negative pregnant. His Honor, the presiding 
judge, being of that opinion, arrested the judgment, whereupon 
Mr. Solicitor Troy appealed. 


No counsel for appellant. 
Devereux for the State. 


(521) Taytor, C.J. The objection taken in arrest of judg- 

ment is founded on the assumption that the only material 
inquiry before the justice was whether Noble had assaulted 
Mumford or not, on the day specified, and that whether he 


struck him on the back or not, at the last wrestle, was irrelevant 
and unconnected with that question; that the assignment of 
perjury in the circumstances is consistent with the belief that 
the defendant might have sworn truly as to the principal fact, 
viz., the assault. This presents two questions: whether the ma- 
teriality of the inquiry is sufficiently stated in the indictment, 
and whether the assignment of perjury is properly and dis- 
tinctly made. 

It is laid down as a rule, which I find nowhere controverted, 
that it should appear on the face of the indictment that the oath 
taken was material to the question depending, not by setting 
forth the circumstances which render it so, in describing the 
proceedings of a former trial, but by a general allegation that 
the particular question became material. In Aylett’s case, a 
leading one on this subject, it is stated that it became a material 
question on the hearing of the complaint, and the hearing of 
that is stated in general terms. 1 Term, 66. In King v. Dow- 
ling the question was much debated. It is there stated that the 
question became material on the trial in the same general terms 
that it is stated here; and the trial is referred to in this man- 
ner, that “at such a court J. R. was in due form of law tried 
upon a certain indictment then and there depending against 
him for murder.” Dowling was a witness against J. R. on that 
trial, and the perjury was assigned in his swearing that “he had 
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never said he would be revenged of the said J. R. and would 
work his ruin.” On this part of the case it was argued on 
behalf of Dowling that all those facts ought to be stated in the 
proceedings against J. R. which were necessary to show that 
the jurisdiction was competent; that there was some- 

thing to be tried: the materiality of the question to that (522) 
point, and falsity of the oath. This objection is thus 

directly met by Lord Kenyon: “But it has been objected that it 
was necessary fo set forth in the indictment so much of the pro- 
ceedings of the former trial as will show the materiality of the 
question on which the perjury is assigned. If it were necessary, 
and if the question arose on the credit due to the witness, the 
whole of the evidence given before must be set forth; but that has 
never been held to be necessary, it always having been adjudged 
to be sufficient to allege generally that the particular question 
became a material question. But here it is averred that the 
question on which the perjury was assigned was a material ques- 
tion, and the jury have found it so by the verdict.” 5 Term, 319. 

In this indictment the warrant and examination before the 
magistrate are stated, and the general allegation of the mate- 
riality of the question is in conformity with the best forms, and, 
considered in reference to the act on this subject, Rev., ch. 383, 
appears to me unexceptionable. 

The matter sworn to by the defendant is contradicted in the 
assignment of perjury, specially and particularly, and in the 
words in which it was sworn. A general averment upon the 
whole matter, that the defendant falsely swore, is not sufficient ; 
it should be specific and distinct, to the end that the defendant 
may have notice of what he is to come prepared to defend. 2 
M. and S., 385. And the whole matter of the defendant’s false 
testimony must be set forth; and if the least part of one entire 
assignment be unproved, she could not be convicted. The 
offense charged consists in the whole and not in any one part 
of the assignment. And this, in my opinion, obviates the 
necessity of any opinion as to how far perjury may be com- 
mitted, if the false oath has a tendency to prove or disprove the 
matter in issue, although but circumstantially; or how far the 
fact sworn to, though not material to the issue, must 
have such a connection with the principal fact as to (523) 
give weight to the testimony on that point. The views 
of the subject could, in this case, only be properly presented 
to the court trying the cause. I think the conviction is right. 

Perr Curtam. Judgment reversed. 


Cited: 8. v. Davis, 69 N. C., 496. 
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STATE v. JOHN M. GREENLEE. 


From Burke. 


At common law, to constitute forgery, the intent to defraud must 
either be apparent from the false making or become so by extrin- 
sic facts. Therefore, an indictment which charged the false mak- 
ing to have been in the alteration of an order given by the de- 
fendant, without charging that the alteration was made after it 
was circulated and had been taken up by him,’was held to be 
fatally defective. 


Tue defendant was tried upon the Fall Circuit of 1827, be- 
fore his Honor, Judge Norwood, on an indictment consisting of 
two counts, the second of which only is material, and is as fol- 
lows: 


“And the jurors aforesaid upon their oath aforesaid do fur- 
ther present, that the said John M. Greenlee, of, etce., on, ete., 
with force and arms, in, ete., being indebted to one William 
Ainsworth in the sum of thirty dollars, and having funds in 
the hands of one James Avery, of, etc., did then and there write 
an order to the said J. A. requesting him, the said J. A., to pay 
to him, the said W. A., the said sum of thirty dollars; the par- 
ticular date of which said order is to the jurors now here sworn 
unknown, which said order, as near as the jurors now here 
sworn can describe, was as follows, that is to say: 


“Me. J. A— 
“Please to pay W. A. thirty dollars, and this shall be your 
order for the same. Joun M. GREENLEE. 


“With a memorandum thereunder written and signed by the 
said John M. Greenlee, in his own proper name, which said 
underwriting is as follows, as near as the jurors now here 
sworn can describe, that is to say: 


“N. B.—Mr. A. has receipted James Greenlee for the same. 
“Joun M. GreENnLee. 


“And the jurors aforesaid, upon their oath aforesaid, do fur- 
ther present, that the said John M. Greenlee afterwards, etc., 
with force and arms in, etc., the said order and memorandum 
aforesaid feloniously did alter and cause to be altered by then 

and there feloniously and falsely making, forging, and 
(524) adding the word to between the words has and recetpted, 
and that he the said John M. Greenlee did then and 
there obliterate the letters e and d, the two last letters in the 
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word receipted before written, in the said written memorandum 
aforesaid, whereby the said order, and writing under the same, 
became altered, and the word receipted before written in the 
same, by destroying the said two last letters e and d so falsely 
destroyed and forged as aforesaid, became receipt, and also by 
then and there falsely and feloniously making, forging, and 
adding the word to between the word has and the word receipted, 
before also written in the said order and memorandum, by rea- 
son of which said forging and adding so falsely made, forged, 
and added as aforesaid, the said underwritten memorandum 
became in fact and did signify that the said W. A. had there- 
after to give the said James Greenlee an acquittance and re- 
ceipt for the same thirty dollars aforesaid, which said order 
and memorandum thereunder written, so feloniously and falsely 
altered and caused to be altered, is as follows, as near as the 
jurors now here sworn can describe, that'is to say: 


“Mr. J. A— 
“Please pay to W. A. thirty dollars. 
“Joun M. Green ee. 


“N. B.—Mr. A. has to receipt James Greenlee for same. 
“Joun M. Green Lee. 


“With intent to defraud the said W. A. of the sum of thirty 
dollars, contrary to the statute in that case made and provided, 
and against the peace and dignity of the State.” 

The defendant was found “not guilty of the forgery whereof 
he stands charged, but guilty of the forgery in manner and 
form as charged against him, at common law.” 

Judgment for the State was rendered upon the verdict, and 
the defendant appealed. 


Badger for the appellant. 
Devereux for the State. 


Henverson, J. The false making of certain writings men- 
tioned in the statute, with an intent to defraud, constitutes the 
offense of forgery under the statute. At common law 
the writing must have a tendency to injure. That tend (525) 
ency must be apparent to the court; it may be apparent 
upon the face of the transaction, or it may be made so by the 
aid of additional facts. To forge a deed is an instance of the 
kind first mentioned. Its tendency to injure is apparent; it 
requires the statement of no additional fact to make that ap- 
pear. An instance of the latter is where I make a deed to A, 
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and afterwards one to B, for the same property, and antedate 
the latter deed so as to, overreach the date of the former. The 
making the former deed is part of the offense at common law, 
and must be shown, otherwise the tendency of the latter deed to 
injure does not appear. But perhaps this case affords a better 
illustration of the principle. The defendant’s altering an order 
drawn by himself on Avery, in favor of Ainsworth, does not, 
upon its face, import an injury, neither in its tendency does it 
injure any one. It may be a proper and necessary act; but to 
alter it after it has been circulated and then to alter it so as to 
make it different from the truth, as in this case, and thereby to 
entitle himself to a double credit for its amount, one upon giving 
the order to Avery and another upon Ainsworth’s receiving the 
money from lim, shows that the alteration tends to the injury 
of Ainsworth; and if these be the facts, they should have been 
averred in the indictment and proved on-the trial. Whether 
they were proved before the jury we do not know, and it is 
entirely unimportant whether they were or not—they are not 
charged. The indictment is therefore defective, for in them, 
in connection with the alteration of the order, the criminality 
consists. Without them the act is harmless. With them it is 
highly criminal. I think, therefore, that the judgment should 
be arrested. 
Per Ovrtam. Judgment reversed. 


Cited: 8. v. Thorn, 66 N. C., 645; 8S. v. Weaver, 94 N. C., 
838. 





OBITUARY NOTICE. 


It is our mournful duty to record the death of Jamzs 
Fauntiteroy Taytor, Attorney-General of the State, which 
occurred during the present term, after an illness of a few days 
continuance which seemed not, to his medical attendants and 
family, to have any very alarming symptoms until a few hours 
before his dissolution. He was born in Chatham County, in 
July, 1791, at the residence of his father, Colonel Philip Tay- 
lor, who had served with distinction in the Revolutionary Army 
and at the close of the war bore a captain’s commission in the 
line. He died when the subject of this memoir was about three 
years old, the youngest of a numerous family of children, who 
were thus consigned to the care of their surviving parent. But 
it pleased Providence that these arduous duties should devolve 
on a mother of singular discretion and exalted piety, whose 
moral strength was fully adequate to her increased burthens 
and who has reaped the harvest of all her cares and labor in 
the constant affection and gratitude of her children. She still 
lives to shed tears of affection over the early grave of her son; 
but it is not doubted that her grief is tempered and consoled by 
higher considerations than any which mortal wisdom can afford. 

He received the rudiments of a classical education at the 
Pittsboro Academy, then under the direction, of the Reverend 
William Bingham, a teacher well qualified to raise its reputa- 
tion by the extent of his acquirements, the purity of his life, 
and the judgment by which he accommodated the discipline and 
instruction of the school to the various talents and dispositions 
of the youth. It is but common justice to those who have been 
instrumental in forming the minds of useful and eminent 
public men to pay a passing tribute of respect to their (528) 
memory. This worthy man left a son who pursues with 
undiminished reputation the same honorable profession with his 
father. 

From the academy the subject of this sketch was transferred 
to the University, where, in 1810, he received the degree of 
A. B., and left that institution with the reputation of “a ripe 
and good scholar.” 

His legal education was received in the office of Judge Nash, 
at Hillsboro, a gentleman to whom he was always devotedly 
attached, and for whose kindness, friendship, and instruction 
he cherished the liveliest gratitude to the last moment of his 
life. 

He was admitted to the bar in 1812, and in a short time 
found himself in possession of an extensive practice, which may 


357 








IN THE SUPREME COURT. 





IN MEMORY OF ATTORNEY-GENERAL TAYLOR. 





in general be considered a misfortune to a young lawyer whose 
term of study has been brief and limited; for though it may 
lead him to wealth, it interrupts that regular course of syn- 
thetic study on which only the solid reputation of science can’ 
be founded. A quick perception of the merits of a case, a re- 
tentive memory, and a remarkably sound and discriminating 
judgment, enabled him in some degree to overcome this diffi- 
culty. What he did not accurately perceive he knew where 
readily to find, and as a genius can take large strides in every 
science, he could prepare himself for every emergency by dis- 
entangling the most complicated and digesting the most abstruse 
subjects. His voice was clear, sonorous, and well adapted to 
command the attention of a large audience; in some of its keys 
it was peculiarly harmonious; his pronunciation was distinct, 
nervous, and impressive ; his mode of argument close, connected, 
and usually conclusive; and as he sought to inform the under- 
standing, he was seldom diverted from his object by the meteors 
of imagination : 
“His words bore sterling weight: nervous and strong, 
In manly tides of sense they roll’d along.” 


(529) The office he held was conferred upon him by the Leg- 

islature of 1825, and he entered upon its duties at a time 
when the criminal justice of the circuit to which he was attached 
was greatly relaxed from causes which it is not our province to 
detail. He knew what exertions the duties of his office required 
from him, and how much public expectation had been awakened 
by his appointment. He resolved to use every effort of study 
and attention to scientific details to render the law triumphant, 
and to act upon the maxim of the profound patriot of antiquity, 
who concludes an eloquent description of law and liberty by 


saying: 


——Legum denique idcirco omnes servi sumus 
ut liberi esse possimus. Cic. pro Cluen. 


He continued during his brief passage through this perish- 
able state to discharge the duties of the office with a zeal for 
the interest of justice and an enlightened energy of which the 
efforts were soon manifest jn the increased security of life and 
property and the consequent advancement of the public happi- 
ness. But though the sepulcher shrouds from mortal view the 
decaying relics of humanity, it should record the claim of pub- 
lic services to distinction and point out the dignity of virtue 
to imitation. It belongs to Biography, which is “History teach- 
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ing by example,” to enshrine the memory of the patriotic and 
the good, that the impressive lessons afforded by their lives may 
enlighten and animate those who are advancing in the same 
career of excellence. 

His loss to the public will be severely felt; but to his family 
and friends it is irreparable—for all who were intimately con- 
nected with him feel that with him one great charm of their 
existence is gone, leaving a void in their hearts which can never 
be filled up. In the domestic scene, and the intercourse of 
friendship, he was in the highest degree engaging and affection- 
ate. Here the warmth of his heart, the activity of his benevo- 
lence, and the buoyancy of his spirit displayed them- 
selves in the most attractive forms. On his many vir- (530) 
tues as a husband, a father, and a friend we could expa- 
tiate with feelings of sincere conviction of their existence and 
profound grief for their premature loss; but our limits forbid, 
and we must close this imperfect sketch, in the belief that his 
character has become the property of the country, and will 
receive ample justice from the future historian. 








INDEX. 


ACCOUNT. Vide Evidence, 4; Payment, 1. 
ACCOMPLICE. Vide Evidence, 16. 


ACT OF 1822 FOR THE RELIEF OF DEBTORS. 

A debtor convicted of fraudulent concealment of his effects, upon 
an issue between him and A, and ordered into custody there- 
upon, according to the act of 1822, ch. 113, is not in execu- 
tion at the suit of B, another creditor, in whose case no 
such — was suggested or found. Folsom v. Greg- 
ory, ; 


Vide Sheriff, 13. 


ACT REGULATING THE TOWN OF HILLSBORO. 

The act of 1802, ch. 29, regulating the town of Hillsboro, en- 
ables the treasurer to sue in his own name for penalties 
incurred under the by-laws authorized by that act, as well 
as for those incurred under the act itself. Watts v. Scott, 
291. 


ADMINISTRATORS AND EXECUTORS. 
1. Between brothers, administration will be committed to the one 
most interested to execute it faithfully. Moore v. Moore, 
352. 


2. The county court has power to revoke letters of administra- 
tion issued during the same term, and to grant them to an- 
other. Ibid. 


3. Whether an executor is entitled to commissions on the sales 
of land directed by the will to be sold, que@re. Daniel v. 
Proctor, 428. 


4. Where the plaintiff fixes the defendant with assets for a part 
of his claim, he recovers that amount of assets and all costs, 
and is entitled to judgment quando for the residue. Greg- 
ory v. Haughton, 442. 

5. A judgment of the county court deciding who is executor of a 
will is conclusive upon all other courts, and cannot be exam- 
ined, although it be erroneous. Therefore, a copy of the will 
need not be attached to the letters testamentary, or produced 
when they are given in evidence. Granbery v. Mhoon, 456. 


6. Creditors have a right to assign the nonpayment of their debts, 
as a breach of the administration bond, and to put it in suit. 
Washington v. Hunt, 475. 


7. The rule of damages in such case is the amount of the judg- 
ment against the administrator, where one has been ob- 
tained, with interest thereon. Jbid. 


Vide Judgment, 2; Parties to an Action, 2; Evidence, 13. 
ADMINISTRATION BOND. Vide Administrators and Executors, 
6, 7. 
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AGENT. 
1. An agent cannot be appointed by parol to convey real estate 
for his principal. Shamburger v. Kennedy, 1. 


2. Where an agent collects money, no action accrues to the 
principal until demand. Potter v. Sturges, 79. 


3. To arrest and surrender the principal, as agent of the bail, 
requires at least a written authority. Dick v. Stoker, 91. 


Vide Executor de son tort, 2, 3, 4; Evidence, 18, 21. 


AMENDMENT. 
1. A sheriff should not be permitted to amend his return, to 
the injury of strangers to the record, and this especially 
after the lapse of sixteen years. Davidson v. Cowan, 304. 


2. The deputy clerk of the court from whence a cause is re- 
moved may amend the transcript by the original record pro- 
duced in court. 8S. v. Upton, 513. 


Vide Appeal, 5. 


APPEAL. 

1. A deed produced under a subpena duces tecum was left after 
the trial among the papers in the office. Upon application of 
the party producing it to have it delivered up, notice of the 
application was given to the attorney of the other party: 
Held, that from the order of the judge directing the deed to 


be given up, the other party could not appeal. Carter v. 
Graves, 74. 

. The refusal of permission to add pleas in the court below is 
matter of discretion, and not the ground for an appeal. 
Turner v. Child, 133. 


3. Where a justice forgets to return an appeal at the next term 
after the judgment, it is proper, upon notice to the appellee, to 
return it and place the case on the trial docket at a subse- 
quent term. Lamon v. Gilchrist, 176. 


. An appeal from a justice, granted on security given twa days 
after the judgment, will not be dismissed, although allowed 
without affidavits, and although no entry appears that at the 
trial time was given to the plaintiff to find sureties. Jbid. 


5. Though the judge below makes an order to amend, in a case 
in which he should not, the party affected thereby cannot 
appeal from it. Davidson v. Cowan, 304. 

. An appeal lies to the Superior Court from a judgment of the 
county court, upon a petition for a cartway. Ladd v. Hairs- 
ton, 354 

New trials for surprise can oply be granted in the Superior 
Courts, and a refusal to grant one, being the exercise of a 
discretionary power, cannot be examined upon appeal. Lind- 
sey v. Lee, 464. 


Vide New Trial, 1. 


ASPORTATION OF SLAVES. Vide Indictment, 5. 
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ASSIGNMENT. 


An assignable contract can only be assigned by writing on some 
part of the same paper which contains the contract. Estes 
v. Hairston, 354. 


ARBITRATION. 


A reference as to a disputed fact is not analogous to a submis- 
sion to arbitration; the latter implies an exercise of judg- 
ment and gives an authority to decide; the former requires 
only the recollection of a fact and the statement of it as a 
witness. Hence, the statements of such a referee are not 
conclusive. Williams v. Wood, 82. 


ASSUMPSIT. 

In assumpsit, matter which arises after plea pleaded may be 
given in evidence under the general issue, in mitigation of 
damages; and where, if pleaded, it would bar the action, the 
plaintiff is only entitled to nominal damages. Moore v. 
McNairy, 319. : . 


ATTACHMENT. 

The attachment laws are to be strictly construed, and the plain- 
tiff must perform all the conditions required to entitle him 
to the benefit of them. Hence, he must not only give bond 
and make affidavit, but must see that they are returned. 
Bank v. Hinton, 397. 


BAIL. 

The principal may make a voluntary surrender of himself, with- 
out the agency or even knowledge of his bail, and placing 
himself in the power of the sheriff (though at the time 
under moral coercion) for the purpose of being detained is 
an effectual surrender by the principal, to discharge the bail. 
Dick v. Stoker, 91. 


BAILMENT. Vide Husband and Wife, 1, 2; Possession, 3. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. An indorser discharged by the laches of the holder, being 
ignorant of such laches, promises to pay. The promise is 
not binding, although it appear that on a sale of real estate 
by the indorser to the maker, the note and a deed of trust 
were taken to secure the purchase money, and the deed still 
held by the indorser at the time of the promise. Moore v. 
Coffield, 247. 


2. Where the maker is a seaman, without any domicil in the 
State, who goes on a voyage about the time the note falls 
due, no demand on him is necessary in order to charge the 
indorser. Ibid. 


3. The rule respecting notice to indorsers varies with the pur- 
suits of the parties. The same strictness is not required 
between farmers resident in the country as between mer- 
chants resident in towns. In the first case, what is due 
diligence must be left to the jury under the direction of the 
court. Brittain v. Johnson, 293 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 

4. Mere delay in collecting a note on the part of the holder will 
not discharge the indorser, who has been duly fixed with the 
payment. But if the holder, by a new contract, varies the 
obligation of the, maker and prevents the indorser from 
having immediate recourse against him, upon paying the debt 
and taking an assignment of the security he discharges the 
indorser. Bank v. Wilson, 484. 


5. At law, an indorser has the same right to an assignment of a 
judgment against the maker of the note that he has to the 


note itself. Ibid. 


BOND. 
1. The consideration of a bond can be impeached at law only 
upon the ground that it is against an express enactment or 
against the policy of the law. Guy v. McLean, 46. 


2. Where securities are declared void by statute, they cannot be 
enforced even by an assignee for value and without notice; 
but a bond, though void at common law for turpitude of con- 
sideration, being assignable, may be enforced by such as- 
signee, and there is no distinction between consideration 
malum in se and malum prohibitum. Henderson v. Shan- 
non, 147. 


3. The obligor must show either that he has fully complied with 
the condition of his bond or has offered to do so. Therefore, 


a condition to convey an equal and fair portion, a half of a 
certain tract of land belonging to the obligor, is not per- 
formed by an offer to convey a certain tract by metes and 
bounds, without proof of title or the fairness of the division. 
Neither is the condition performed by an offer to convey an 
undivided interest less in quantity. Smith v. Shepard, 461. 


Vide Evidence, 3. 
BOOK DEBT. Vide Evidence, 13. 


BURGLARY. 

Burglary can only be committed in a dwelling-house, or such out- 
buildings as are necessary to it as a dwelling. Therefore it 
is not burglary to break the door of a store, situate within 
three feet of the dwelling, and inclosed in the same yard. 
8. v. Langford, 253. 


BY-LAWS. Vide Act Regulating the Town of Hillsboro. 
CARTWAY. Vide Appeal, 6. 
CASES OVERRULED. 


1. Hodges v. McCabe, 10 N. C., 78. 


2. Winstead v. Winstead, 2'N. C., 244. Both of these cases were 
overruled, after argument, by Tay tor, C. J., and HENDERSON, 
J., against the opinion of Hatt, J. Frost v. Etheridge, 30. 


8. Stow v. Ward, 8 N. C., 604, overruled as to the order of divi- 
sion per capita instead of per stirpes. Stow v. Ward, 67. 
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CASES OVERRULED—Continued. 
4. Bank v. Twitty, 9 N. C., 1, overruled as to the point that the 
return of a sheriff is only prima facie evidence against his 
sureties. Governor v. Twitty, 153. 


CERTIORARI. 7 
1. Where a judge’s order directs a certiorari to issue to the 
county court, it is no violation of duty of the clerk of the 
Superior Court to issue the writ without security; to take 
such security belongs to the clerk of the former court before 
yielding obedience to the writ. Judges v. Washington, 152. 


2. A certiorari, being intended as a substitute for an appeal, can 
only be allowed on the same terms as are prescribed in rela- 
tion to appeals. Estes v. Hairston, 354. 


CLERK. 

Before the act of 1823, a payment of money by the sheriff to the 
clerk, and a receipt by him as clerk, were within the condition 
of his official bond, although the payment was made before 
the return day of the writ upon which the money was made. 
Judges v. Williams, 426. ’ 


COMMISSIONERS. 
Commissioners appointed by an act of Assembly to lay off a town, 
sell the lots and apply the proceeds to prescribed purposes, 
are not liable to the treasurer of public buildings for a sur- 


plus undisposed of by the act. Davidson v. Robinson, 89. 


CONDITION. Vide Bond, 3. 
CONFESSIONS. Vide Evidence, 11. 


CONSIDERATION, 


A having contracted to build a house for B, and the work not be- 
ing finished within the time fixed by the contract, afterwards 
sold, without the consent of B, his interest in the house: 
Held, that nothing passed to the purchaser, and therefore his 
promise to pay was nudum pactum. Johnson v. Carson, 80. 


Vide Bond, 1, 2; Fraud, 1. . 
CONVEYANCE OF REAL ESTATE. Vide Agent, 1. 


CONSPIRACY. 

1. A combination by two or more to do any unlawful act, or one 
prejudicial to another, is indictable at common law as a 
conspiracy. S. v. Younger, 357. 

2. A combination by two to cheat a third person, by making him 
drunk and playing falsely at cards with him, is indictable at 
common law. Ibid. 


CONSTITUTION. Vide Jury, 2. 


CONTRACT. Vide Tender and Refusal; Tender and Money Paid 
into Court. 
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COSTS. 
1. Where a suit abates by the death of one of the parties, each 
party is liable for his own costs, and execution may issue 
therefor. Officers v. Hanan, 99. 


2. A party is at all times answerable for his own costs, and 
though he succeeds in the cause, execution may issue against 
him therefor, if the same cannot be made out of the party 
cast. Office v. Lockman, 146. 


8. A judgment quando is a judgment in favor of the defendant, 
who is therefore entitled to his costs.- Battle v. Rorke, 228. 


4, An infant is liable for the costs of a suit conducted by his 
prochein amy, and upon a judgment of nonsuit a fl. fa. may 
issue against his property. Howett v. Alexander, 431. 


5. Where a judgment of the Superior Court is reversed in part in 
the Supreme Court, the party in whose favor the judgment 
was, must pay the cost of the latter court. Smith v. Shep- 
ard, 461. 


COVENANT. 

1. Where one covenants for himself, without mentioning his heirs, 
in conveying land on a certain event, and dies before that 
event happens, his administrators are not liable; and it 
seems that the only remedy is against his heirs in equity. 
Earle v. McDowell, 16. 


2. A decree in equity directing a defendant to execute a deed and 


deliver possession of land is a breach of covenant for quiet 
enjoyment, and the fact that the decree is founded on notice 
to him when he purchased, of an equity in the land, does not 
bar his action. Martin v. Martin, 413. 


Vide Guarantee, 1. 


DAMAGES. Vide Slaves, 6; Reversal of Judgment; Administrators 
and Executors, 7. 


DECEIT, ACTION OF. 
1. Damages cannot be recovered for the loss of a good bargain. 
An actign will not lie for a deceit in executory contract, re- 
specting the sale of lands. Qua@re, Whether an action will 
lie for a deceit in the false affirmation of title to mans 
Fagan v. Newson, 20. 


2. Where no loss is occasioned by a falsehood, an action for a 
deceit will not lie; neither will it when ordinary prudence 
would have prevented the deception. Farrar v. Alston, 69. 


38. A being surety for B, is falsely informed by C, administrator of 
B, that the debt is paid; trusting to his representations, A 
uses no means to secure himself. Qua@re, Does deceit lie? 
Ibid. 


4. Moral turpitude in the defendant is necessary to charge him 
in an action for a deceit. Therefore, when the defendant in 
an action for a deceit in the sale of a slave had been informed 
that the slave was unsound, if he does not credit the fact, 
he is not bound to disclose it. Hamrick v. Hogg, 350. 


366 








DEEDS. 

1. Contradictory descriptions in a deed, one of which is sufficient 
to designate the thing granted, shall not frustrate it. But if 
the descriptions can be reconciled, both shall stand. Shep- 
pard v. Simpson, 237. 


2. Where land was conveyed to one by his mother, and afterwards 
a moiety of it devised to him by his father, a sheriff’s deed 
conveying the interest of this person and describing it as “a 
part of three patents, situate, etc., being land devised to him 
by his father,” passes only moiety. Jbid. 


Vide Evidence, 8. 
DEFECTS CURED BY VERDICT. Vide Judgment, 4. 


DEPOSITIONS. 
1. A deposition must be sealed up by the commissioners, so as 
to prevent inspection and alteration; it need not be certified 
under the seals of the commissioners. Ward v. Ely, 372. 


2. Notice to a particular agent to take the deposition of a non- 
resident witness to be read absolutely, is not supported by 
a rule authorizing notice to that agent to take the deposi- 
tion of the same witness to be read de bene esse, the witness 
being at the granting of the rule a resident of this State; 
and a deposition taken under such circumstances was re- 
jected. Lindsey v. Lee, 464. 


3. Notice to take a deposition on a particular day of every week, 
for three successive months, is insufficient. Bedell v. Bank, 
483. 


DESCENT. 

1. The next collateral relation to the person last seized, though 
ex parte paterna, shall inherit, under the act of 1784, an 
estate descended ex parte materna, And the same rule 
holds, though this collateral relation be of the half blood, 
and come in esse after the death of the person last seized. 
Seville v. Whedbee, 160. 


2. In the descent of acquired estates, the only qualification neces- 
sary to a collateral is that he be the nearest relation of the 
person last seized. In descended estates he must be of the 
blood of the first purchaser. Bell v. Dozier, 333. 


3. Where an estate was purchased by the father, and descended 
from him, and the propositus left a mother, a maternal half- 
brother, paternal uncles of the half blood, and other more 
distant paternal collaterals: it was Held, that the proviso in 
the sixth canon of descents (act of 1808) applies to cases 
where a surviving brother or sister cannot inherit, as well as 
to cases where none are left, and therefore that a life estate 
in the lands descended to the mother, and the fee to the 
paternal uncles of the half blood. Jbid. 


DETINUE. Vide Possession, 1, 2. 
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DEVISE. 

1. Devise “that the residue of my real and personal estate be 
equally divided between the heirs of my brother John Ford 
(he being noticed as living), the heirs of my sister Nancy 
Stow, the heirs of my sister Sally Ward, and nephew Levi 
Ward”: Held, that the real estate must be divided per 
stirpes, and that Levi Ward takes one-fourth under the de- 
vise to him by name, and a share of the fourth devised to the 
heirs of Sally Ward. Stow v. Ward, 67. 

2. Devise “to the heirs of A,” they take in the same proportion 
as if the estate had descended to them from A. Ibid. 

8. A devisor devised so much of his lands as his wife could 
cultivate, to her during her life or widowhood, and that 
his executors should rent out the residue of his cleared 
land until his children came of age, to take it in possession. 
The life estate having expired during the nonage of some of 
her children, it was Heid, that those of age had a right to 
an immediate partition of the whole of the land devised. 
Hoyle v. Huson, 348. 

4. In a will real estate does not pass by the words “all my 
property and possessions, consisting of both personal and 
perishable,” with the further expressions, “that they should 
pay my debts out of it, and the residue to, etc., to have and to 
hold to them, their heirs and assigns forever.” Clark v. 
Hyman, 382. 


DOWER. 

1. A widow is dowable of land sold after the death of her hus- 
band, under a fi. fa. tested and levied before. Frost v. 
Etheridge, 30 

2. An agreement to sell lands bars the wife’s dower in equity. 
Ibid. 


EJECTMENT. Vide Statute of Limitations, 2. 


ERRONEOUS PROCESS. 
1. Erroneous process is a justification to the officer who exe- 
cutes it, but not to the person who sues it out. Weaver v. 
Cryer, 337. 
2. An execution which issues on a judgment more than a year 
and a day old, is erroneous only. Ibid 


Vide Pleas and Pleadings, 4. 

ERROR. Vide Parties to an Action, 2. 

EQUITY AND EQUITABLE TITLES. Vide Covenant, 1, 2; Dower, 
2; Trespass, 3. 

ESCAPE. Vide Sheriff, 13. 

ESTOPPEL. 
1. A widow remaining in possession, as widow, of lands occupied 


by her husband in his life, is bound by an estoppel which 
bound her husband. Bufferlow v. Newsom, 208. 
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ESTOPPEL—Continued. 


2. 


A jury is bound by an estoppel, and the court will disregard a 
finding contrary thereto, except where the party entitled to 
the estoppel has waived it by mispleading. Ibid. 


EVIDENCE. 


1, 





9. 


10. 





When B said he had given negro C to A: Held, that the will 
of B of that date is admissible to explain his declarations. 


Morisey v. Bunting, 3. 


. A record of the conviction of the slave (the master being 


notified and defending him) is not evidence against the 
master, unless the latter is charged as an accessory, and then 
only ex necessitate. Nelson v. Evans, 9. 


. When A gave a bond in discharge of one made by B, evidence 


that the latter was obtained by fraud of which A had no 
notice is not admissible in an action upon the former. Guy 
v. McLean, 46. 


. The whole and not any detached part of a statement should 


be left to the jury; therefore, where a party seeks an ad- 
vantage under an account, the whole account must be taken 
together. T'urner v. Child, 136. 


. In a criminal prosecution, there being no dispute as to owner- 


ship, title papers are evidence to explain the motives of a 
party’s conduct. Hence, where land is sold and the vendee 
puts a tenant at sufferance out of possession, in an indict- 
ment for an assault in this putting out, the deed under which 
the vendee claims is evidence. 8S. v. Weeks, 135. 


. Whether evidence of title can be received to decide the fact of 


possession between adverse occupants, quere. Ibid. 


. A judgment and execution were returned to the justice by the 


constable; afterwards, they both searched among the official 
papers of the former, but could not find them. The justice 
and the plaintiff in the judgment having removed out of the 
State, it was Held, that proof of this search by the con- 
stable entitled one claiming under the judgment and execu- 
tion to give parol evidence of their contents. Underwood v. 


Lane, 173. 


. In an action by the trustees of a religious society for a slave, 


a stranger to the deed of conveyance may prove by parol an 
unlawful purpose in contradiction of the deed. It seems 
that even'a party might offer such proof, for as deeds con- 
clude the parties only when valid, they cannot exclude proof 
of an unlawful design which avoids them. Quaker Society 
v. Dickenson, 189. 


A witness who has seen many certificates of survey attached 
to grants and purporting to have been made by a surveyor 
who had been many years dead, is competent, from the 
knowledge of his writing thus acquired, to prove that a par- 
ticular plat of survey is in the handwriting of the deceased 
surveyor. Jones v. Huggins, 223. 

A survey, though ancient, made by direction of the owner of 
lands, for his own convenience, is not admissible evidence for 
him, or those claiming under him. J/bid. 
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EVIDENCE—Continued. 

11. Where a prisoner has once been induced to confess by the 
impression of hope or fear, confessions subsequently made 
are presumed to proceed from the same influence, until the 
contrary be shown by clear proof. And while this presump- 
tion remains unanswered, these latter confessions (though 
induced by no immediate threat or promise) are not admis- 
sible evidence. 8S. v. Roberts, 259. 


. The records of the county court cannot be collaterally im- 
peached in the Superior Courts. Therefore, evidence offered 
to prove that a judgment of the county court, in another 
suit, was entered up in the vacation, without the order of the 
court, is inadmissible. Reid v. Kelly, 313. 


. Where an administrator takes the book-debt oath and swears 
that the original entry is in the handwriting of a person who 
has not, after diligent inquiry, been heard of for seven years, 
and that he knows of no person who can prove his handwrit- 
ing, the account was held to be sufficiently proved. Stevelie 
wv. Greenlee, 317. 


. General reputation and cohabitation are evidence of a marriage 
in all cases, even between mulattoes and whites, except in 
action for crim. con. Weaver v. Cryer, 337. 


. In an action of trespass for killing a slave, evidence of the 
slave’s good character is admissible to repel the presumption 
of his improper conduct. Pierce v. Myrick, 345. . 


. An accomplice is a competent witness for the prosecution on 
the trial of his associate. S. v. Wier, 363. 


. When a bill of sale is introduced as a forgery for the purpose 
of supporting the credit of a witness, the subscribing witness 
need not be produced on the trial. Jbid. 


. An agent who has given a receipt for a judgment and collected 
the amount of it may be subjected in assumpsit for money 
had and received, without producing the judgment on the 
trial. Martin v. Williams, 386. 


. A wife is an incompetent witness when her husband is inter- 
ested, upon principles of policy arising from the relation of 
husband and wife, not because she is interested in the suit, 
nor on account of her legal identity with her husband. 
Daniel v. Proctor, 428. 


. Acts and declarations are not evidence against one who was 
not a party or privy to them. Therefore, where the question 
was whether A had refused to guarantee a bank note to B, 
it was held that the refusal of A to guarantee the same note 
on offering it to C immediately before it was passed to B, 
but not in his presence, was res inter alios acta and inad- 
missible. Anderson v.. Hawkins, 445. 


. The declarations of a creditor, or his general agent, that his 
debt is discharged, is prima facie evidence of payment. Bank 
v. Wilson, 484. 


. The testimony of a witness who is corruptly false in any par- 
ticular should be entirely disregarded by the jury; and 
where they were instructed that they might, exercising a 
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EVIDENCE—Continued. 

sound discretion, reject part of the testimony which they did 
not believe and act on part which they did believe, it was 
held to be erroneous. S. v. Jim, 508. 

23. Dictum by Henperson, J., that a witness may speak of infor- 
mation derived from a negro, upon which acts are predicated, 
in explanation of those acts. S. v. Barden, 518. 

Vide Slander, 1; Writ; Perjury, 1; Pleas and Pleadings, 3; Wills, 
i> 


EXECUTION. 

A levy upon land under a justice’s judgment, made more than 
three months after the date of the execution, being void, a 
sci. fa. against heirs founded on it was dismissed. McHachin 
v. McFarland, 444. 

Vide Dower, 1; Erroneous Process, 2; Fraud and Fraudulent Con- 
veyance, 3. 


EXECUTORS. Vide Administrators and Executors. 


FORGERY. Vide Indictment, 8. 


EXECUTOR DE SON TORT. 
1. An intermeddling for which there is a colorable right will not 
make a wrongful executorship. Turner v. Child, 25. 


2. Where A sold the property of B, as his agent, and after the 
death of B collected the proceeds, this does not make him an 


executor de son tort. Ibid. ; 

. Where there is an administrator, acts for which the agent is 
responsible to the administrator will not make him an execu- 
tor de son tort. Ibid. 

. Where an agent appointed one under him to sell the goods and 
collect the debts of his principal, and upon the death of the 
latter notifies his substitute that the agency was at an end, 
if the substitute acts in the agency after such notice he be- 
comes executor de son tort. Turner v. Child, 331. 


5. An executor de son tort cannot retain for his own debt. Jbid. 


DAYS OF GRACE. Vide Usury, 2. 


FRAUD AND FRAUDULENT CONVEYANCE. 

1. Possession retained by the vendor of chattels does not per se 
make the sale fraudulent in law. It is but presumptive evi- 
dence of fraud proper to be left to a jury. To rebut this pre- 
sumption the vendee may show consideration passed, though 
none be stated in the bill of sale. Howell v. Elliott, 76. 


2. It is fraudulent in law for the grantee to survey his own 
entry. Therefore, when this fact was found by the jury, and 
further that the survey was fairly made, it was held that the 
grant must be vacated. Greenlee v. Tate, 300. 

3. Fraudulent conveyance is good between the parties, and a 
creditor cannot reach the property except by execution. 
Williford v. Conner, 379. 


Vide Evidence, 3; Grant, 2. 
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GIFT. 
1. Deliberation and sedateness are not more necessary to a gift 
than to a sale; in each they are only evidence of the animus 
disponendi. Morisey v. Bunting, 3. 


2. A delivery is essential to a gift. Where the obligee gives the 
obligor an order for the delivery of the bond, which was not 
obeyed, it was held that the gift, being incomplete, might be 
revoked, and that resuming the possession and bringing suit 
was a revocation. Picot v. Sanderson, 309. 


Vide Slaves, 2, 3; Possession, 4, 5. 


GRANT. 

1, A grant cannot be vacated without making the grantee or his 
heirs a party, although his interest in it has been assigned. 
Bradley v. Southerland, 427. 

2. Fraud which vacates a grant, being a compound question of 
law and of fact, a general verdict that a grant was fraudu- 
lently obtained is not sufficient foundation for a judgment of 
repeal. Crow v. Holland, 481. 


Vide Fraud, 1. 


GUARANTEE. 


1. In articles for the purchase of land, whereby the purchaser 
covenanted to pay in notes “such as he would be responsible 


for,” the covenant binds him as a guarantor. Ward v. Ely, 
372. 


2. What is due diligence is a question of law, and where a guar- 
antor was bound after a due course of law against the prin- 
cipal debtor, neglect to enter a judgment against bail after 
two nihils discharges him. Battle v. Little, 381. 


3. Per Taytor and HeENpERSON, JJ.: A general letter of credit 
addressed to no particular individual, is not a guarantee, but 
a proposal for one, and notice of an advance on the faith of 
it must be given to the guarantor. Per Hatz, J.: Such a 
letter is an absolute guarantee, and notice of an advance is 
unnecessary to charge the guarantor. Shewell v. Knoz, 404. 


4, What degree of diligence a creditor must use to bind a guaran- 
tor, quere. But loss from neglect on his part is a matter 
of defense for the guarantor, and if not shown by him in the 
trial, a new trial will not be granted simply because indul- 
gence has been shown to the principal debtor. Jbid. 


5. Where a purchaser of goods transfers, without indorsement, a 
note in payment, he thereby guarantees that the sum ex- 
pressed in the note is.due, and constitutes the seller his agent 
to sue for the same in his name, and if suit be fairly brought 
and duly prosecuted and a set-off is established by the maker 
the seller may resort to the purchaser for the price of the 
goods sold. Jones v. Yeargain, 420. 


6. An accountable receipt for a judgment under seal, which vests 
the equitable title in the receiver, in law only binds him to 
pay what he receives on it. Bird v. Ross, 472. 
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GUARANTEE—Continued. 

7. Upon such an assignment, if the assignee gives him the full 
value, and has no day of payment, without an agreement to 
the contrary, the assignor guarantees that the judgment can 
be collected. But if less than the amount is given, or day of 
payment had, the assignor only guarantees the existence of 
the judgment. Ibid. 


Vide Jurisdiction, 1. 
HALF BLOOD. Vide Descent, 1, 3. 
HANDWRITING. Vide Evidence, 9, 13. 


HIRING OUT FOR COSTS, ETC. 
The act of 1787, authorizing persons convicted on indictment or 
presentment, and unable or unwilling to pay the costs, to be 
hired out by the sheriff, is repealed by the act of 1797. 
(Rev., ch. 484.) “S. v. Hood, 506. 


HUSBAND AND WIFE. 

1. A slave hired out is a chose in the possession of the owner. 

Therefore, when the slave of a feme sole was, before her 

marriage, hired for a year, and the husband died during the 

term, the property does not survive to the wife, but vests in 

the personal representative of her husband. Whitaker v. 
Whitaker, 310. 


2. Slaves of an infant feme pass to her, husband, jure marito, 
although they were hired out by her guardian before the 
marriage, and the husband died during the term. Granbery 
v. Mhoon, 456. 


Vide Evidence, 14. 


INDICTMENT. 
1. An indictment charging that the defendant stole a “parcel of 
oats” is sufficiently certain. 8S. v. Brown, 137. 


2. When the death does not ensue within a year and a day after 
a wound is inflicted, the law presumes that it proceeded from 
some other cause. Hence, an indictment upon which it does 
not appear that the death happened within a year and a day 
after the wound was given is fatally defective. 8S. v. Orrell, 


139. 


. In an indictment for a rape, the words “forcibly and against 
the will” are necessary. Hence, an indictment for a capital 
felony, under the act of 1823, not containing those words, was 
held to be fatally defective. S. v. Jim, 142. 


. In an indictment, false spelling which does not alter the mean- 
ing of the word (as sive for sieve) is no ground for arrest- 
ing the judgment. S. v. Molier, 263 

. The act of 1825 was passed to prevent the transportation of 
slaves by persons having those facilities to do it which a 


connection with a ship gives. The act of concealing a slave 
on shipboard, with the intent to carry him from the State, 
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INDICTMENT—Continued. 
by a person having no connection with the ship, is not within 
the mischief. An indictment on the statute which did not 
charge the prisoner to be in any way connected with the ship 
in which the slave was concealed was therefore held to be 
fatally defective. 8S. v. Johnston, 360. 


6. In an indictment for perjury it is sufficient to charge generally 
that the false oath was material to the trial of the issue upon 
which it was taken; it is not necessary to show particularly 
the manner in which it was material. 8S. v. Mumford, 519. 


7. A general averment falsifying the testimony is not sufficient; 
every fact falsely deposed to must be distinctly negatived. 
Ibid. 


8. At common law, to constitute forgery the intent to defraud 
must either be apparent from the false making or become so 
by extrinsic facts. Therefore an indictment which charged 
the false making to have been in the alteration of an order 
given by the defendant, without charging that the alteration 
was made after it was circulated, and had been taken up by 
him, was held to be fatally defective. 8S. v. Greenlee, 523. 


INFANCY. 
‘A promise, after full age, to pay a debt contracted during infancy 
may be inferred; it is, however, an inference of fact, and is to 
be drawn only by the jury. Alexander v. Hutchinson, 13. 


Vide Costs, 4. 
INTEREST. Vide Usury, 1, 2; Payment, 2. 


JUDGMENT. 

1. A judgment against a defendant named in the writ, but not 
made a party either by service, public notice, or attaching 
his estate, is merely void, and should be disregarded when 
produced on nul tiel record. Armstrong v. Harshaw, 187. 


2. A judgment quando is a judgment in favor of the adminis- 
trator. Battle v. Rorke, 228. 


8. A suretyship to a stay of execution is tantamount to a judg- 
ment; and the proper remedy against the stayor, when the 
judgment is dormant, is an action of debt, which may be 
brought against the surety alone. Humphreys v. Buie, 378. 


4. Whether the seal of the justice is necessary to a valid judg- 
ment, qu@ere. But the want of it, as an objection, is too late 
after verdict. Jbid. ay 


5. A justice’s judgment must be evidenced by a written memo- 
rial, made at the time of its rendition. Therefore, when a 
judgment was confessed before a magistrate out of his 
county, and entry thereof made on the warrant, and after- 
wards a new confession was had before the justice at a sub- 
sequent time within his county, but no written entry thereof 
made, and no alteration of the date of the old entry, it was 
held that there was in law no judgment. Hamilton v. 
Parish, 415. 


374 








JUDGMENT—Continued, 


6. One who enters himself as surety for the stay of execution be- 
fore a justice is not thereby estopped to show that the sup- 
posed judgment is in law a nullity. Jbid. 


Vide Administrators and Executors, 5. 
JUDGMENT SUMMARY. Vide Sheriff, 2. 


JUDGE’S CHARGE. 


If no error is assigned in the charge of the judge, and none ap- 
pears upon the record, the judgment of the Superior Court is 
of course affirmed. Stephenson v. Jones, 15. 


JURISDICTION. 


1. A single magistrate has no jurisdiction of actions founded 
upon a covenant of guaranty. Dwyer v. Cutler, 312. 


2. It belongs to every court to correct its own records, and in 
this respect a superior has no other than an appellate juris- 
diction over an inferior court. Reid v. Kelly, 313. 


. Single magistrates have jurisdiction for balances due upon 
executed contracts for which debt or assumpsit will lie, but 
they cannot give damages for the breach of an executory 
contract. J'yler v. Harper, 387. 


. Where the defendant covenanted to pay a certain price per 
hundred for carrying goods, and to deliver a certain quantity, 
but delivered less, it was held that a justice of the peace had 
no jurisdiction over that part of the contract which had not 
been performed. Ibid. 


. Goods were sold to be paid for in notes, the vendor agreeing 
to take them back if not good: it was held that upon tender 
and refusal, the vendor might resort to the original sale, and 
that a single magistrate had jurisdiction, notwithstanding 
the guarantee. Bell v. Ballance, 391. 


3. The court in which an issue of devisavit vel non was finally 
tried is the proper one in which to demand a reprobate; and 
where the trial was in the Superior Court, a demand for 
reprobate in the county court was held to be erroneous. 
Hodges v. Jasper, 459. 


JURY. 

1. A jury, when charged with the trial of a capital offense, can- 
not be discharged without returning a verdict, unless for some 
cause which human sagacity can neither foresee nor prevent; 
therefore, where a jury were charged with the trial of a 
prisoner for murder, and before they returned their verdict 
the term of the court expired, and the jury separated, it was 
held that the prisoner could not be tried again. In re Spier, 
491. 

The provision of the Constitution, that “no person shall be 


subject for the same offense to be twice put in jeopardy of 
life or limb,” not only forbids a second trial for the same 
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JURY—Continued. 
offense, but also a second trial where the jury have been once 
charged upon a perfect indictment, and were not prevented 
from returning a verdict by the act of God or the request 
of the prisoner. Mem. 


Vide Estoppel, 2. 
LEVY. Vide Execution. 
LOST PAPERS. Vide Evidence, 7. 
MURDER. Vide Indictment, 2; Verdict. 


NEW TRIAL. 

1. A new trial is matter of discretion, and the refusal to grant one 
cannot be assigned as error. The Supreme Court is a court 
of errors in law, and the case stated by the judge is a sub- 
stitute in our practice for a bill of exceptions. And this court 
cannot grant a new trial because the court below refused one, 
for that refusal is not error; but where the court below errs, 
as in receiving evidence, instructing the jury, or the like, this 
Court orders a venire de novo as a means of correcting such 
error. Bank v. Hunter, 100. ; 


2. Where the facts in a special verdict are not sufficient to dis- 
pose of all the issues submitted to the jury, no judgment 
can be given thereon, but a “venire facias de novo” should be 
awarded. Humphreys v. Buie, 184. 

8. Where a case is so defectively stated as not to enable the 
court to perceive the points intended to be presented, a new 
trial will be awarded. S. v. Upton, 268. 

4, In trespass, where not guilty and a justification are pleaded, 
and the jury find the first issue for the defendant, the rejec- 
tion of admissible testimony pertinent to the latter only is 
not ground for a new trial. Pierce v. Myrick, 345. 


5. When a party knows of objections to testimony before the 
trial of a cause, and neglects to avail himself of it at the 
trial, it furnishes no ground for a new trial. Barnes v. 
Dickinson, 346. . 

6. If a question of law be improperly submitted to a jury, and 
they decide it correctly, a new trial will not be granted. 
Smith v. Shepard, 461. 


Vide Appeal, 7. 
NUDUM PACTUM. Vide Consideration. 


PAPERS PRODUCED UNDER A SUBPCENA DUCES TECUM. 

A deed produced under a subpena duces tecum was left after the 
trial among the papers in the office: Held, that it was 
subject to the control of the party producing it. Carter 
v. Graves, 74. 


PARTIES TO AN ACTION. 
1. In an action of assumpsit against a carrier for damage to 
goods, a dormant partner need not join. Wilkes v. Clark, 


178. 
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PARTIES TO AN ACTION—Continued. 


2. The same person cannot be both plaintiff and defendant in the 
same cause. Where two executors confessed a judgment to a 
copartnership, of which one of them was a member, it was 
held to be error in fact, and for it the judgment was re- 
versed. Pearson v. Nesbit, 315. ; 


Vide Grant, 1. 


PAYMENT. 


1. An account signed by one with another whose bond the first 
holds for a larger amount should be left to the jury as evi- 
dence of a payment on the bond. McDowell v. Tate, 249. 


2. Payments made on account of a debt are first to be applied to 
the interest which has accrued thereon; and this is the rule 
in case where it is allowed by juries in their discretion, as 
well as where it is given by positive enactment. Peebles v. 

Gee, 341. 


PERJURY. 


1. Although the testimony of two witnesses is necessary to convict 
of perjury, yet the direct oath ef one witness and proof of 
declarations of the prisoner inconsistent with the oath in 
which perjury is assigned, is sufficient. S. v. Molier, 263. 


2. Perjury is properly assigned in an oath taken before a court of 
competent jurisdiction, although the witness was erroneously 
sworn. Jdem. 


Vide Indictment, 6, 7. 


PETIT LARCENY. 


One who is privy to a petty larceny before the fact is a principal. 
S. v. Barden, 518. 


PLEAS AND PLEADING. : 


1. It seems that if non detinet and the statute of limitations are 
both pleaded, and the jury find “all the issyes in favor of the 
defendant,” the Supreme Court will not examine the correct- 
ness of the charge on the latter plea. Morisey v. Bunting, 3. 


2. The word “set-off” entered by a defendant with the general 
issue shall be taken as a plea in bar where the amount is 
equal to or greater than the plaintiff's demand; where less, 
it shall be taken as a notice of set-off only. McDowell v. 
Tate, 249. 


3. Of several pleas each is separate and independent as if con- 
tained in different records; therefore, where in an action for 
a libel the defendant pleaded not guilty and a justification, 
it was held that the admission of the libel contained in the 
latter plea could not be used either to estop the defendant to 
insist on his denial or as evidence to prove the publication on 
the issue joined on the former plea. Whitaker v. Freeman, 
271, decided in the Circuit Court for the District of North 
Carolina, by Marshall, Chief Justice of the United States. 


4. Where the officer and the plaintiff in an erroneous fi. fa. are 
jointly sued in trover for property sold under it, the former 
may show his justification under the general issue, although 
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PLEAS AND PLEADING—Continued. 
it be jointly pleaded. If, however, they had joined in plead- 
ing the justification specially, the plea would be bad as to 
both. Weaver v. Cryer, 337. 


. A plea is not bad for duplicity which alleges several facts de- 
pendent upon each other, tending to one point and triable 
upon one issue; therefore a plea in abatement to an attach- 
ment, averring that a bond and affidavit were not taken or 
returned, is good upon general demurrer. And it seems that 
an averment that no bond, etc., were taken, and the said 
bond, etc., so taken, were not returned, is equivalent to an 
averment that they were not taken and returned, and that 
the repugnancy does not vitiate. Bank v. Hinton, 397. 


. A plea of set-off is in nature of a cross-action, and the plain- 
tiff may reply several matters thereto. Worth v. Fentress, 
419. 


. In practice, where no replication is actually entered, a gen- 
eral replication is understood. Idem. 


. When the defendant pleaded a set-off and other pleas, and no 
replication to either was entered, and after a verdict and 
new trial awarded, leave was given the plaintiff to reply 
the statute of limitations to the plea of set-off, it was held 
that this was no waiver of the general replication before 
presumed, but that the plaintiff might, on the second trial, 
insist on both. Jdem. 


Vide Assumpsit. 


POSSESSION. 
1. In detinue, if the defendant relies upon his possession either 
as a bar to action or as a part of his title, the burden of 
proving its length lies upon him. Darden v. Allen, 466. 


. Every possession is presumed to be upon the title and for the 
benefit of the possessor, and he who avers the contrary takes 
the burthen of proof. IJdem. 


8. No length of possession in a bailee will either destroy the title 
or bar the action of the bailor. Jdem. 


4. Where a parent puts a slave into the possession of a child, 
without an express parol gift, this possession is not adverse, 
and does not divest the title of the parent or bar his action. 
Justice v. Cobbs, 469. 


. Dictum by Hatt, J., that an express parol gift may be ripened 
into indefeasible title by a possession of three years. IJdem. 


Vide Fraud, 1. 


PRACTICE. 

1. The acts of 1817 and 1820 (chapters 937 and 1046), requiring 
joint suits to be brought against the obligor and indorsers of 
bonds, etc., do not prevent the defendant from demanding 
separate trials. Anderson v. Hunt, 298. 
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PRACTICE—Continued. 
2. Application for separate trials should be made at an early 
stage in the cause; therefore, an application made after the 
cause was called was rejected as too late. Jdem. 


3. If a plaintiff neglects to take an objection upon a mere matter 
of form, he shall not have a new trial in case the verdict is 
against him. Moore v. McNairy, 319. 


4. A judge of the Superior Court has power to continue a cause 
upon the condition of reading absolutely the deposition of a 
resident witness; and a party accepting the terms cannot on 
the trial insist upon the production of the witness. Walker 
v. Greenlee, 367. 


5. A plaintiff in attachment having made affidavit and given bond, 
which the justice neglected to return, had leave to withdraw 
a demurrer to a plea in abatement and file them nunc pro 
tunc. Bank v. Hinton, 397. 


6. After the defendant has pleaded to a warrant, so as to meet 
the case made by it, the plaintiff cannot, upon an appeal, 
declare in such a manner as to render the plea ineffectual. 
Downey v. Young, 432. 


7. If judgment quando is not entered up at the trial term, it may 
be afterwards, nunc pro tunc, if third persons be not in- 
jured by it. Gregory v. Haughton, 442. 


Vide Pleas and Pleading. 


PROFANE SWEARING. 
Profane swearing charged to be a public nuisance is punishable 
by indictment, notwithstanding the power to proceed sum- 
marily, given to the justices of the peace by the act of 1741. 
8S. v. Ellar, 267. 


QUANTUM MERUIT. Vide Tender and Money Paid Into Court. 
RAPE. Vide Indictment, 3. 

RECORDS. Vide Evidence, 2; Jurisdiction, 2. 

REFERENCE. Vide Arbitration. ‘ 


REGISTRATION. 
A bill of sale for a slave must be registered in the county where 
the vendee resides. Underwood v. Lane, 173. 


RELIGIOUS SOCIETIES. 

By the act of 1796, religious societies or their trustees have not a 
general capacity of acquisition; they can only take for the 
use of the society. Hence, by a conveyance of slaves to the 
trustees, for purposes forbidden by the policy of the law, 
nothing passes. Quaker Society v. Dickerson, 189. 


REMOVAL OF CAUSES. 

Where on the removal of a cause the transcript does not state 
either the appointment of a foreman to the grand jury or a 
motion for the removal, they may be inferred from the other 
entries on the record. S. v. Wier, 363. 
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REVERSAL OF JUDGMENT. 
If damages are given beyond the penalty, and that is the only 
error on the record, the judgment will be reversed as to the 
excess alone. Smith v. Shepard, 461. 


SALE AT AUCTION. 

The purchaser of a slave at auction, where the terms were that 
bond and surety was to be given before the property passed, 
obtains a title, although the bond of another person is taken 
for the purchase money. Shelton v. Yancey, 370. 


SALE, BILL OF. Vide Registration; Slaves, 3, 4. 
SET-OFF. Vide Pleas and Pleading, 2, 6, 8. 


SHERIFF. ' 

1. Where a levy on personals was made under a fi. fa. and lands 
in lieu thereof were sold by the sheriff, without levy or ad- 
vertisement, at the request of the. debtor, and bid off by A, 
and B paid the sum bid to the sheriff, under a parol agree- 
ment that the sheriff should convey to him: Held, that as 
an official act of the sheriff, his deed passed the estate. 
Shamburger v. Kennedy, 1. 


. Where judgment is entered summarily against the sureties of 
a sheriff, upon a proper case it will be set aside. Crumpler 
v. Governor, 52. 


. In a bond given for a specific object general words shall be 
construed with reference only to that object. Idem. 


. Therefore, where a bond is given with a condition that A M 
shall “collect the county contingent tax, and in all things 
perform his duty as sheriff,” held that the public taxes can- 
not be recovered on it. Jdem. 


. The county tax cannot be recovered of the sheriff upon the 
official bond required by the act of 1777. Governor v. Barr, 
65. 


. The return of a sheriff that a fi. fa. is satisfied is conclusive 
upon his sureties in an action upon his official bond. Gov- 
ernor v. Twitty, 153. 


. A sheriff’s bond payable to the Governor and his successors in 
a sum different from that directed by.law cannot be sued in 
the name of the successor. Jdem. 


. A sale under a venditioni exrponas of lands, or with or without 
a venditioni, of goods levied on under a fi. fa. is an act done 
‘in execution of the authority given by the writ under which 
the levy was made. Therefore, when such a sale was made 
in 1820, under a levy made before, it was held that the sher- 
iff’s refusal to pay over’the money raised by the sale was no 
breach of the condition of his official bond for 1820. Gov- 
ernor v. Eastwood, 157. 


. A venditioni can issue only to the sheriff who made the levy. 
Idem. 
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SHERIF F—Continued. 

10. Where the condition of a bond has appropriate words to secure 
the performance of a certain class of duties imposed by law 
on the sheriff, general terms superadded thereto (though 
large enough to include all his official duties) shall not ex- 
tend the liability of the surety to other duties for which by 
law a separate bond is directed to be given. Governor v. 

’ Matlock, 214. 


. A deputation of necessity expires with the office on which it 
depends. Therefore, where a sheriff appointed a deputy, 
who gave bond for his faithful conduct “during his continu- 
ance” therein, and the sheriff was reappointed, and the dep- 
uty continued to act under him for several years, it was held 
that the words “during, etc.,” should be restricted to the first 
year, for the deputation expired then; and whether even 
express words could have extended the liability further, 
quere. Banner v. Murray, 218. 


. A sale made by the sheriff on the return day of the fi. fa. is 
good. Tayloe v. Gaskins, 295. 


. A sheriff is not bound to take nofice that the defendant in a 
ca. sa. is not entitled to the benefit of the act of 1822; and 
where, without actual notice that the contract on which the 
action was brought was made before 1 May, 1823, on exe- 
cuting a ca. sad. he took bond pursuant to that act, it was 
held not to be an escape. Jones v. Dunn, 326. 


. By the act of 1819 (Rev., ch. 999), the sheriff who is in office 
on the 1st day of April in each year is bound for the taxes 
collectible during that year, although his term may expire 
before they can be collected. Therefore, where a sheriff was 
elected after the 1st day of April, and resigned in February 
ensuing, he is not liable for the collection of any taxes. 
Lenoir v. Wellborn, 451. 


. A sheriff who was elected in January, 1820, and to whom be- 
fore the 1st of April ensuing the tax lists for 1819 were de- 
livered, is bound for their collection. Dickey v. Alley, 453. 


16. If a sheriff is elected after the 1st of April and voluntarily 
receives from his predecessor the tax lists then collectible, 
is he bound to collect them? Quere. Idem. 


Vide Attachment, 1. 
SHERIFF’S DEED. Vide Sheriff, 1; Deed, 2. 
SHERIFF’S BOND. Vide Sheriff, 3, 4, 5, 7, 8, 10. 


SHERIFF'S SURETIES. Vide Sheriff, 2, 6, 10. 


SHERIFF’S DEPUTY. Vide Sheriff, 11. 
SHERIFF’S RETURN. Vide Sheriff, 6. 


SHERIFF'S SALE. Vide Sheriff, 12. 
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SLANDER, ORAL AND WRITTEN. 
1. In an action for words, charging the plaintiff with perjury in 
a particular suit, he is not bound to produce the record of 
that suit. McDonald v. Murchison, 7. 


2. In slander the defehdant may prove a general report of the 
truth of the words spoken in mitigation of damages, but not 
in justification. Nelson v. Evans, 9. 


3. A count charging the defendant with speaking slanderous 
words is not supported by proof that he maliciously pro- 
cured another to speak them. Watts v. Greenlee, 210. 


4. A declaration for a libel must undertake to set out the very 
words; to give the substance and effect is not sufficient, and 
if, on the trial, the libel produced does not correspond with 
that set out, the plaintiff must fall, since no reason can be 
assigned why the plaintiff should not be required to prove 
what he is required to allege. Whitaker v. Freeman, 271, de- 
cided in the Circuit Court for the District of North Carolina 
by Marshall, C. J., of the United States Supreme Court. 


SLAVES. 
1. In the trial of a slave for a capital felony under the act of 
1823, he is entitled to a jury of slave owners. S. v. Jim, 142. 


2. The act of 1806, requiring gifts of slaves to be authenticated 
by writing, cannot be evaded by a fictitious sale; therefore 
where the donor gave the donee the purchase money, and 
then sold and delivered the slave, receiving back the money, 
this was held to be a gift, and void without a deed. Smith 
v. Yates, 302. 


3. It seems that a writing conveying a slave is void as a bill of 
sale or a deed of gift, unless attested by a subscribing wit- 
ness. Ibid. 


4. It seems, also, that the sale and delivery of a slave is good 
without a bill of sale, notwithstanding the act of 1821. Jbid. 


5. In questions of slavery or freedom a presumption of slavery 
arises from a black skin, but none from that of a mulatto. 
Scott v. Williams, 376. 


6. In questions of this kind the amount of damages is within the 
discretion of the jury, and where the plaintiff’s mother, a 
free woman, had been indented to the defendant’s father, and 
the plaintiff given to the defendant as a slave, a direction to 
the jury that they might oer substantial damages was held 
to be proper. Jbid. 


Vide Trespass, 1; Evidence, 2, 15, 23. 


STATUTES CONSTRUED OR COMMENTED UPON. 


.. i Pere Morisey v. Bunting 
Earle v. McDowell 


Washington v. Hunt 
Bank v. Hunter 
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STATUTES CONSTRUED OR COMMENTED UPON—Continued. 
1756, 


--- 


1777, 


Tyler v. Harper 

Ladd y. Hairston 
Office vy. Lockman 
Crumpler v. Governor 
Governor vy. Burr 
Governor v. Burr 
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Crumpler v. Governor 
Galloway v. Yates 
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PLRLLL 


STATUTE OF LIMITATIONS. 
1. A residence in another State is not a residence beyond seas, 
within the saving of the act of limitations. Earle v. Dick- 
inson, 16. 


2. The saving clause of the act of 1715 preserves the right of 
one of several coheirs who is within the proviso, although 
the other coheirs are under no disability, and although they 
are barred. Therefore, in ejectment by three coheirs, upon a 
joint demise, two of whom were free from disability, but the 
other under coverture, judgment may be rendered against 
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STATUTE OF LIMITATIONS—Continued. 
the plaintiff upon the titles of those under no disability, and 
in his favor upon the title of the feme covert. McRee v. 
Alexander, 321. 


SUBSCRIBING WITNESS. Vide Slaves, 3; Evidence, 17. 
STAY OF EXECUTION. Vide Judgment, 3, 6. 

SURVEY. Vide Evidence, 10; Fraud, 2. 

TAXES. Vide Sheriff, 4, 5, 14, 15, 16. 


TENDER AND MONEY PAID INTO COURT. 


Upon a quantum meruit, where the defendant pleaded a tender 
and paid money into court, it seems that he is not estopped 
to show a special contract. Downey v. Young, 432. 


TENDER AND REFUSAL. 

Goods were sold to be paid for in notes, the vendee agreeing to 
take them back if not good. It was heid that the insolvency 
of the payers authorized the vendor to return them imme- 
diately, and that upon tender and refusal he was remitted to 
his contract for goods sold; and that the tender was good, 
although the vendor had parted with the notes, and got pos- 
session of them solely for the purpose of making the tender, 
under an engagement to return them. Bell v. Ballance, 391. 


TRESPASS. 

1. Trespass vi et armis is the proper remedy for an injury of 
which the defendant is the immediate cause, though it happen 
by accident or misfortune. Therefore, for beating a drum 
in the highway, where a wagon and team are passing, by 
which the horses take fright, run away and damage the 
wagon, this action may be supported by the owner. Loubz 
v. Hofner, 185. 


2. In trespass for killing a slave, an outrage by the slave less 
than a threatened felony will justify the killing. Pierce v. 
Myrick, 345. 


3. A person who enters into the possession of land under an 
equitable title, with the consent of the legal owner of the fee, 
acquires no estate of any kind or degree in it, and the legal 
owner may maintain trespass quare clausum fregit for an 
inquiry to the inheritance. Jones v. Taylor, 434. 


4. If three persons commit a trespass upon property in the pres- 
ence of the person in possession, their number makes it in- 
dictable, although actual force is not used. S. v. Simpson, 
504. 


Vide New Trial, 4. 


TROVER. ' 

An act of ownership over personal property, inconsistent with 
the rights of others, is a conversion. Therefore, where an 
administrator exposes property of his intestate at public sale, 
and buys it in himself, this is a conversion as to persons 
having a title to the property. Carraway v. Burbank, 306. 
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TRUST. 


A man cannot hold in trust for himself; therefore, when a negro 
Slave was conveyed to A in trust for A for life, with re- 
mainders over: Heid, that the whole interests vested in A 
absolutely, and the limitations over could not take effect. 
Butler v. Godley, 94. 


USURY. 
1. Taking interest in advance by a bank, upon discounting a ne- 


gotiable security, though payable directly to the bank, is not 
usurious. Bank v, Hunter, 100. 


2. Deducting interest for the days of grace, upon discounting a 
bond, is not usurious, though the obligee is not entitled to 
the days of grace, the parties supposing that on such an 
instrument he was entitled. J/bid. 


VERDICT. 


Upon a conviction of murder, the proper and formal entry of the 
verdict is “Guilty of the felony and murder in the manner 
and form he stands charged, etc.,” but where the jury thus 
responded, and the entry was “Guilty in manner and form as 
charged,” the finding was held sufficient, and the prisoner 
not entitled to his clergy. 8S. v. Upton, 513. 


Vide New Trial, 4. 


VERDICT SPECIAL. Vide New Trial, 2. 


1. The probate of a will, under the act of 1784, sec. 5, is good if 
the place of its deposit be proved by one witness only. Gal- 
loway v. Yates, 296. 


2. The wife of a sole executor of a will, her husband having re- 
nounced, is a competent witness to prove its execution as a 
will of land. Daniel v. Proctor, 428. 


Vide Jurisdiction, 6. ‘ 


WRIT. 


The indorsement of an attorney on a writ is only prima facie evi- 
dence of the time when it issued. Boyden v. Odeneal, 171. 





